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Summary

Many copyright laws were expanded to embrace computer generated works. What was understood by
the expansion and what it protected are also referred to. Since the first generation of computer
generated works protected by copyright, the types of computer generated works have multiplied
further. This article examines some of the scenarios involving new types of computer generated works
and recent claims for copyright protection. This includes contextual consideration and comparison of
monkey selfies, camera traps, robots, artificial intelligence (Al) and machine learning. While often
commercially important, questions arise as to whether these new manifestations of copyright works
are actually protected under copyright at all.

Introduction

Photographs are valuable commercially and are recognised as deserving copyright protection. The
value in copyright works is frequently enforced by way of infringement litigation." However, new
forms of taking photographs are evolving with advances in technology. Some are automated and
occur in the absence of a human photographer. Increasingly, important questions arise as to whether
these are copyright protected or not.

Copyright background

The noble artistic/literary copyright embrace has expanded over time. Indeed the commercial
copyright embrace has also expanded. One aspect of the expansion relates to software programs and
software creations.? This encompasses direct human creations of computer programs and the like.

However, this would not protect further down-the-line indirect computer-created or computer-
generated works which are technically created by the computer as opposed to the person. In order to
protect such down-the-line computer created works the copyright regime would have to expand yet
further. Given this problem, there are examples of further express copyright extensions to cover this
very problem of computer generated works being created but being devoid of protection. A number of
copyright laws have been expansive in order to embrace and recognise the existence of and to protect
computer generated works.

The expansion to protect computer-generated works has existed for some years. It is beneficial, if not
increasingly necessary, to now consider that the world of such computer generated works has also
expanded over time, albeit over a more compressed temporal timespan. The issue now is that those
expansions occurred quite some time ago.

The problem and the solution recognised in the copyright expansion embracing computer generated
works are highlighted below. What was understood by the expansion and what it protected are also
referred to. The forms of computer generated works have expanded since the time of the problem of
copyright and the need to protect computer generated works. However, since the first generation of
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computer generated works protected by copyright, the types of computer generated works have
multiplied further. The discussion below examines some of the modern scenarios involving new types
of computer generated works and recent claims for copyright protection. This includes contextual
consideration and comparison of examples such as monkey selfies, camera traps, robots, artificial
intelligence (Al) and machine learning. Increasingly there are commercial imperatives as to whether
value and creativity are protected.

Copyright and computer produces “works”

Clark and Smyth refer to the problem which originally arose for computer generated works. They
state that “[i]f something is produced by a natural force by non-human intervention then that product
cannot be a ‘work’ for a work requires the presence of an author.”® The original problem being that
the work produced by the computer is divorced and separate from the original creator of the computer
or computer program, and it the computer creating a new work — but without an author. This problem
is further expressed by Clark and Smyth,

“A work that is produced by a human being who produces that work by using a typewriter or
word processor is clearly not deprived of protection because of the mechanical means used to
fix the work, but problems arise where the work is created after a computer produces that work
following upon a program being written and used in order to generate the work.”

The authors note the case of Express Newspapers Plc v Liverpool Daily Post and Echo®. In that case
the work product of the computer program was protected, the computer being viewed as a tool “by
which the literary work could be produced via the operation of the computer program.”® The authors
Clark and Smyth continue however, and note that,

“where the work is produced by a machine — a satellite photograph or even some computer
code generated by that machine with minimal human input — some difficulties will arise. A
distinction between computer aided [works] (eg computer aided designs) and computer
generated works is found in the literature and the distinction was approved in the ... South
African case of Payer Components South Africa Ltd v Bovic Gaskins.” The importance of such
a distinction is that works within the first category will be protected as original works while
those in the second category will not, unless individual jurisdictions amend copyright law to
afford protection to those works and identify who the rightholder is to be and for how long the
right is to last.”®

According to this analysis, computer aided works are copyright protected under the normal pre-
existing copyright arrangement. However, computer generated works are not encompassed and not
protected. Thus, for computer generated works to have protection, the copyright regime would need to
be expressly expanded to encompass such works. Indeed, given the problem of new computer
generated works being created which had no protection, it was deemed appropriate to amend
copyright laws to expressly include protection for computer generated works - as they were
understood at the time. If there was no extension, no protection exists for computer generated works.

Express expansion to protect computer generated works

A number of express extensions to current copyright laws were enacted to deal with the (then)
problem. Section 9 of the UK Copyright, Designs and Patents Act 1988, for example, provides that
“author” in relation to a work, “means the person who creates it”. “That person shall be taken to be ...
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(3) In the case of a literary, dramatic, musical or artistic work which is computer-generated, the
author shall be taken to be the person by whom the arrangements necessary for the creation of the
work are undertaken”. Thus, computer generated works are protected by copyright, and the owner or
author is the person whom makes the arrangements necessary for the creation of the work, ie the
arrangements for computer generated work.

Section 12(3) of the UK 1988 Act also refers to the term of protection for the computer generated
work. Protection shall last for 70 years from the end of the year of creation. Section 9(3) as indicated
above refers to whom the rightholder will be as regards the computer generated work. Clark and
Smyth state that “[i]n deeming this person to be the author, the Act makes clear that authorship is
entrepreneurial rather than being creative in nature: a more neutral meaning of author would be the
technical staff who collectively or alone enabled the computer to generate the work.”® It would be
interesting to consider issues such as employees whom enable the computer to generate the work or
whom make the arrangements necessary for the creation of the work; and whether presumption of
employee copyright belonging to the employer arise (where such presumptions exist) in relation to
such computer generated works.

Section 2(1) of the Irish Copyright and related Rights Act 2000 also refers to computer-generated
works. It defines a computer-generated work as meaning “that the work is generated by computer in
circumstances where the author of the work is not an individual”. This recognises that the computer
generated work is down-the-line from the person creating the computer or computer program. The Act
also defines a “computer program”. A computer program “means a program which is original in that it
is the author’s own intellectual creation and includes any design materials used for the preparation of
the program”. The Act states that “‘author’ means the person who creates a work and includes “(f) in
the case of a work which is computer-generated, the person by whom the arrangements necessary for
the creation of the work are undertaken”. Similar to the UK Act, copyright protection has been
extended to computer generated works. The owner is the author whom makes the arrangements for
the creation of the work (subject to any employee presumptions which may apply). The indication that
the per se rule is that the author is the person whom creates the work but that an additional and
separate rule needs to apply for computer generated works confirms that computer generated works
are down-the-line. The reference to the creation of a work as distinct from making arrangements
which will lead to the creation of a work (which will occur separately or down-the-line) is further
recognition of the problem. Without amendment to the previous copyright regime position, the
creation of a work down-the-line which is without an author (or a person as author) was devoid of
protection.

That there was a problem of an absence of protection for computer generated works is recognised in
the expanded embrace of copyright to these works. However, what was the then understanding of
computer generated works and what the copyright expansion would mean? The original
understanding is in part recognised by Clark when he refers to the expansion of “recognition that a
computer-generated work may attract copyright will be of considerable importance to the artistic
community.”® The philosophy had to some extent an artistic (and literary) aspect of appreciation in
mind. As J. Grimmelmann also notes, “[c]opyright’s ideal of [a] romantic readership involves humans
writing for other humans.”™ Even with copyright for (certain) computer generated works in mind,
there is still an artistic and artistic community — if commercially artistic - notion at play.

However, new technological events and new modern examples of computer generated works are
much more advanced than when the original expansion occurred (for instance in 1988). The new
examples are increasingly further-down-the-line from human direction or arrangement. Is there a
point on the line beyond which extended copyright protection does not protect? Are new computer
works beyond that point devoid of protection?

’ Clark and Smyth, above, p. 253.
10 R. Clark, Irish Copyright and Design Law (Dublin: Butterworths, 2003), p. B/85. Emphasis added.
). Grimmelmann “Copyright for Literate Robots” (2016) 101(2) lowa Law Review p. 657.
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The happy monkey and the selfie

One of the more interesting popular copyright disputes involved whether a photograph taken on a
tourist’s camera was copyright, and if so who owned it. Unfortunately for the camera owner, the fact
that the now famous ““selfie” photograph was taken unbenownst to them by a monkey meant the issue
resolved on whether a photograph taken by an animal, or in this case the monkey, can give rise to
copyright protection. The parties involved were the tourist, Slater, and one of the publishers of the
photograph once it became famous, namely, Wikimedia (part of Wikipedia).*?

The case was brought by British photographer David Slater based on copying and alleged
infringement of photographs taken a the crested black macaque monkey in Indonesia. He claimed to
own the copyright in the photographs because he owned the camera on which the photographs were
taken. Wikimedia in defence claimed that the photographs do not fall under copyright protection, are
public domain, all because they were taken by a monkey, and not a human person.’® There also
appears to be some reports of Wikimedia suggesting that the monkey has copyright and not the
claimant. Ultimately, the photographer was unsuccessful. He was unsuccessful at least in so far as the
US Copyright Office decided not to register the copyright, which might be distinguished from an
actual formal copyright infringement case in a court. The Copyright Office reportedly said that “[t]he
Office will not register works produced by nature, animals or plants.” The Copyright Office
Copyright Compendium § 202.02(b) states that “[t]he term ‘authorship’ implies that, for a work to be
copyrightable, it must owe its origin to a human being. Materials produced solely by nature, by plants,
or by animals are not copyrightable.” Sam Ricketson refers to the need for human authorship in
relation to obtaining copyright protection.**

Training

Many animals, perhaps none more so than certain monkeys can be trained to varying degrees. This
can include training and instructing a monkey to undertake various tasks and sometimes a level of
communicating - even using sign language.

One might consider a situation where a monkey is taught to use a camera and instructed or directed to
take certain photographs. The equipment, the teaching and the individual direction to take an instant
photograph or series of photographs are all within the control of a person. In this instance, one might
suggest that the claim for copyright is altogether different, if not stronger, than the arguably accidental
monkey selfie under the so called test in the Slater v Wikimedia example. Yet, there is no human
involvement and no mechanical apparatus directed or triggered by a human, thus raising potential for
conflict with the US rule, and possibly also UK and Irish rules for example.

Another scenario may involve a group of monkeys in a controlled environment where a camera or
cameras are placed in position where it is inevitable that some photographs will be taken, and that
may be the intention of the project. In this instance, there is a leaning toward a deliberate, coordinated
result versus an accidental selfie. One would image that a professional photographer or professional
art project may expect that “their” photographs will be copyright protected and commercial.
Notwithstanding that there are many stronger factors of expectation to the professional photographer,

12 S.N. Weller, “Copyright Ownership is Not Monkey Business: Wikimedia and Slater Fight Over Selfie

Photographs” (2014) 20(5) IP Litigator p. 33. C. Clinton, “Monkey Says 'Cheese," copyright Battle
Ensues” Wisconsin Law Journal (08/2014). J.L. Muse, “Monkeys, and Elephants and Koalas, Oh My! Is
Originality Still the Touchstone of Authorship in United States Copyright Law? (2015) 97(4) Journal of
the Patent and Trademark Office Society p. 736.
B3 S.N. Weller, “Copyright Litigation” (2014) 20(5) The IP Litigator: Devoted to Intellectual Property
Litigation and Enforcement p. 33.
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it is not clear that they are in a position any stronger than the accidental selfie in Slater v Wikimedia if
the test remains solely that the issue rests or falls on the monkey or a person doing the physical
clicking for the photograph.

Trapped photographs

Many television viewers will be familiar with wildlife programmes which have photographs and
footage of hard to find animals in the wild. In many instances these are possible because of camera
trap photography. Particular types of resilient camera equipment with sensor technology are placed in
remote locations where it may be hoped that wild animals, and even particular species, may pass by.
If one does pass by, the equipment will do the work and take a photograph (and or video). The
monkey, rare big cat, etc., is not taking the photograph. Nor is there a Slater v Wikimedia selfie
situation present. Much of this footage is eventually commercialised, and also promotes a valuable
conservation message, and requires copyright protection in order to do so. It would appear not to fall
foul of the monkey selfie rule. However, there is no person or photographer present. So while these
trapped photographs may not yet have been challenged or had to be enforced in terms of copyright
protection, someone having to do so in future may have to consider the particular configuration of the
equipment, computing, etc., and whether these photograph can be deemed to be so proximate to a
person as to be theirs, or whether the decision, trigger or action of taking the photograph is so far
down-the-line of events that the concept of a computer generated work or computer action photograph
needs to be considered in detail. Is the particular equipment a computer as envisaged? Is the
photograph computer generated as envisaged and as defined?

A further computer or algorithmic element might be introduced to the problem also. One of the issues
with trapped photographs is that many photographs may be taken, but only a small percentage have
the animal sufficiently central or centred in the image to be of public television quality. Consider the
development of software or a device which makes decisions or assessment on the spot, and will only
take photographs of a sufficient quality or sufficiently centered? One could also conceptualise
software which might assess the size, shape and distance of an animal in deciding to take a
photograph, whether to zoom-in, etc. Furthermore, if one is considering a particular type of rare big
cat, we may not be far away from software and devices which ignore other big cats and other animals
entirely, and only focusing on the particular quest. The point is that these examples take us further
again along the line of events that the balance towards computer generated works or images, albeit not
a direct person undertaking the instant tasks.

The quantified self

The whole field of wearable devices, wearable sensors and the quantified self offers one of the more
important challenging legal and policy areas in contemporary society. To an extend these and other
developments are encapsulated in the umbrella term internet of things (loT). Various individuals are
seeking to record as much of their lives and daily activities as possible. This quantifying of one’s
daily activities comes within the quantified self endeavour (in this instance capturing photographic or
video images). There are a number of notable examples.*

In some of these instances the camera (or related recording device) takes an image every number of
minutes or seconds (a time-setting basis). Over time this builds up into a significant library or
database of images. The camera can also operate on a trigger or event or other basis. While the time
setting images are closer to the typical understanding of a photographer copyright (even time lapse or

1 One of the earliest examples and indeed proponent of recording the quantified self is Stephen Wolfram.

He refers to this at his blog at http://blog.stephenwolfram.com/2012/03/the-personal-analytics-of-my-
life/. See also, for example, R. Picard and G. Wolf “Sensor Informatics and Quantified Self” (2015) 19(5)
IEEE Journal of Biomedical and Health Informatics 1531; M.B. Hoy “Personal Activity Trackers and the
Quantified Self” (2016) 35(1) Medical Reference Services Quarterly 94; R. Eynon “The Quantified Self
for Learning: Critical Questions for Education” (2015) 40(4) Learning, Media and Technology 407; P.
Moore and A. Robinson “The Quantified Self: What Counts in the Neoliberal Workplace” (09/2015)
New Media & Society.
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delay setting), more interesting queries may arise where the photographer is not directly choosing
each image which occurs in a more random opportunity and random basis. The extent to which a
computer, algorithm or computer robot may be involved in “deciding” to take each of these later
individual photographs will raise interesting argument if and when they come to be tested.

Consider also the situation where the person wearing a type of body camera, may or may not own the
device, but also is not the person whom has developed the computer, algorithm or computer robot. It
may be difficult for the wearer of the body camera to suggest that they have taken the photograph, or
created the other circumstances surrounding the taking of individual photographs (other than, perhaps,
location). To argue that the equipment owner has a claim to be the copyright ownership per se may
also be very difficult — particularly is the equipment is standardised and widely publically available.
We are then left with the difficult nuances of describing and considering when the developer’s role
ends and when the computer generated work may arise. When does complex technology leave a select
specialised user base to a mass market user base, and how does this interact with further-down-the-
line issues? As quantified self endeavours continue it seems that difficult consideration will be needed
as to when and to what extent the images (or other products) of the captures are produced by a
computer, robot, algorithm, developer or mass user base.

Drones

Much of the recent commentary in relation to drones refers to drones which are directly controlled by
an owner or operator, from military strike drones,'® law enforcement,’” personal “domestic” drones™
to professional drones such as emergency services, auctioneer sales picture drones, etc., and
humanitarian drones.” All of these are operated directly by an individual person. It is partly due to
this that the ownership of domestic personal drones and profession drones are increasingly subject to
regulation and even obligatory licensing.?® The US Federal Aviation Authority, the Civil Aviation
Authority in the UK and Irish Aviation Authority, for example, issue drone licenses and administer
registration.

However, there are other types of drones. These other drones raise the question of whether there is
any human involvement in the immediate decisions, actions and control at the operative time down-
the-line®!. There are many examples of autonomous drones. These include autonomous flying drones,
autonomous aquatic surface drones and autonomous sub aquatic drones. The question of whether
setting a mission so to speak, means that that can be equated with the decision of an autonomous

16 For example, S Gardiner “The Domestic Criminal Legality of the RAF Drone Strike in Syria in August

2015” (2016) 1 Criminal Law Review p. 35; G-J. A. Knoops “Legal, Political and Ethical Dimensions of
Drone Warfare Under International Law: A Preliminary Survey (2012) 12(4) International Criminal Law
Review p. 697; K. Benson ““Kill 'TEm and Sort It Out Later’: Signature Drone Strikes and International
Humanitarian Law” (2014) 27(1) Pacific McGeorge Global Business & Development Law Journal p. 17;
G-J. A. Koops “Drones at Trial. State and Individual (Criminal) Liabilities for Drone Attacks” (2014)
14(1) International Criminal Law Review p. 42.
For example, M.L. Smith “Regulating Law Enforcement's Use of Drones: The Need for State
Legislation” (2015) 52(2) Harvard Journal on Legislation p. 423. E Brumfield “Armed Drones for Law
Enforcement: Why It Might Be Time to Re-examine the Current Use of Force Standard” (2015) 46(3)
McGeorge Law Review p. 543. Also note on regulation generally R Carver, “State Drone Laws: A
Legitimate Answer to State Concerns or a Violation of Federal sovereignty?” (2015) 31(2) Georgia State
University Law Review p. 377.
H.B. Farber “Eyes in the Sky: Constitutional and Regulatory Approaches to Domestic Drone
Deployment” (2014) 64(1) Syracuse Law Review p. 1.
K.B. Sandvik and K. Lohne “The Rise of the Humanitarian Drone: Giving Content to an Emerging
Concept” (2014) 43(1) Millennium - Journal of International Studies p. 145.
M. Barbee, “Uncharted Territory: The FAA and the Regulation of Privacy Via Rulemaking for Domestic
Drones” (2014) 66(2) Administrative Law Review p. 463; T.A. Rule “Airspace In An Age of Drones”
(2015) 95(1) Boston University Law Review p. 155.
2 R. Berkowitz “Drones and the Question of ‘The Human’” (2014) 28(2) Ethics & International Affairs p.
159.
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drone to take an instant photograph or image becomes more difficult as the technology advances. In
instances where photographic action becomes ever more extended down-the-line from the
contemporary activity of an initial person, those seeking to own and or control use of later images
may have to consider concepts such as copyright in computer created works. Protection for new
commercialisations which are potentially further-down-the-line from a human are going to become
increasingly complicated.

Machine learning and Al

One of the other new considerations in relation to copyright and computer generated works includes
the development of machine learning and artificial intelligence (Al). H. Surden refers to machine
learning, Al and law, and describes the technology as follows, “Artificial intelligence (Al) ... [and]
machine learning involves computer algorithms that have the ability to ‘learn’ or improve in
performance over time on some task.”?

Machine learning and Al are sought to be applied to Cloud computing, the internet, social networking
facial recognition,?® medicine,?* travel and accommodation,” robotics,?® Al drones, and many other
activities. There are a number of areas, activities and decisions where it is proposed that humans can
be taken out of the process, including legal decision making and legal advice.”” While there are many
issues raised®, copyright is indeed one of these. In many of these new activities, photographs and
images are taken by the automated robots and Al machines. This occurs without a human present or
directing. The issue then arisies as to whether these new photographic works are commercially
protected as copyright. This is not an inconsiderate question given the vast financial resources being
devoted to robot, drone, machine learning and Al both in research terms and commercialisation terms.
While this may be less relevant in certain instances, the very viability of rolling out the new
technology and devices may be contingent upon copyright and a route to return on investment.

However, as J. Grimmelmann notes, frequently “[c]opyright ignores robots.””® This applies equally to
machine learning and Al. Indeed the concepts of robots, machine learning and Al overlap. Yet,
important commercial decisions may come to depend on whether these new autonomous works and
activities can be protected. Given that they are even further down-the-line from the equipment
manufacturer and developer, and considering that these new activities were not envisaged when
certain modern copyright statutes were extended, companies may have to consider whether they can
be pidgeon-holed into the previous concept of defined computer generated works. We cannot be fully
assured that they are all covered by the various legal copyright extensions.

2 H. Surden “Machine Learning and Law” (2014) 89(1) Washington Law Review p. 87. The article refers

to and analyses the potential applicability of Al to legal practice and legal tasks. Overall, “To the
contrary, many of the tasks performed by attorneys do appear to require the type of higher order
intellectual skills that are beyond the capability of current techniques”. “It is not suggested that all, or
even most, of the tasks routinely performed by attorneys are automatable given the current state of Al
technology”. However, “there are subsets of legal tasks that are likely automatable” under certain
circumstances.

3 A. Vinay, V.S. Shekhar, J. Rituparna, T. Aggrawal, K.N.B. Murthy and S. Natarajan, “Cloud Based Big
Data Analytics Framework for Face Recognition in Social Networks Using Machine Learning” (2015) 50
Procedia Computer Science 623.

2 R.C. Deo “Machine Learning in Medicine” (2015) 132(20) Circulation p. 1920.

» Y Yang, J. Tang, H. Luo and R. Law “Hotel Location Evaluation: A Combination of Machine Learning

Tools and Web GIS” (2015) 47 International Journal of Hospitality Management p. 14.

“Researchers at University of London Imperial College Release New Data on Robotics (AlonAl: A

Humanitarian Law of Artificial Intelligence and Robotics)” (02/2015) Robotics & Machine Learning

p.1526.

o H. Surden, “Machine Learning and Law” (2014) 89(1) Washington Law Review 87. Also note R.

Susskind, The Future of Law (Oxford: OUP, 1996); R. Susskind, Transforming the Law (Oxford: OUP,

2000); R. Susskind and D. Susskind, The Future of the Professions (Oxford: OUP, 2015).

L. Bottou “From Machine Learning to Machine Reasoning: An Essay” (2014) 94(2) Machine Learning

p. 133.

2 J. Grimmelmann “Copyright for Literate Robots” (2016) 101(2) lowa Law Review p. 657.

26

28


http://ucd.summon.serialssolutions.com/2.0.0/link/0/eLvHCXMwrV3LT8IwHG4QL158P1BMdjDeBuvW9ZEgZkEQEliiaORG-hrxICiD-O_bjk2MRk9emjTdofl1_X1f-nt8AAR-zXO_-QTuU008JA0gGQilPvekQFj43PdCHugsenCHowEbDYNhCRQSrvlpF04y89xqJu2jeR3aVmKGHPvo-vXNtTJSNtxaaGrwXGtBXUEU2mrzTdvKzOZ8kdE6B8T3GSpC0BbLf_PLGdh0dkBalOwspao9q5fPkumfPRz_beu7YDvnpk60-pn2QElP98FGn78fgMuGaA6iVrcXtxt10XTMtN-O7uNefJvNo_jG6UdPh-Cx035odd1cYsGdQESQq1hiABsl0IoOUyIsQ8CKckUgx4pBQRkPKdPYkwgpGgTaxkUNiRRK0DCkwREoT2dTfQIcQmRCzVEimkAbbGUUC808wRSUHoJJBVxY245zcU0zpPb5IZ3wZZqOA4yJYTqIVMBx9pm9X4s5l19XqoU1x_lFS8drU57-vXwGtgzXQav0sSooL-ZLfW74hFQfPQHD2Q
http://ucd.summon.serialssolutions.com/2.0.0/link/0/eLvHCXMwrV3LT8IwHG4QL158P1BMdjDeBuvW9ZEgZkEQEliiaORG-hrxICiD-O_bjk2MRk9emjTdofl1_X1f-nt8AAR-zXO_-QTuU008JA0gGQilPvekQFj43PdCHugsenCHowEbDYNhCRQSrvlpF04y89xqJu2jeR3aVmKGHPvo-vXNtTJSNtxaaGrwXGtBXUEU2mrzTdvKzOZ8kdE6B8T3GSpC0BbLf_PLGdh0dkBalOwspao9q5fPkumfPRz_beu7YDvnpk60-pn2QElP98FGn78fgMuGaA6iVrcXtxt10XTMtN-O7uNefJvNo_jG6UdPh-Cx035odd1cYsGdQESQq1hiABsl0IoOUyIsQ8CKckUgx4pBQRkPKdPYkwgpGgTaxkUNiRRK0DCkwREoT2dTfQIcQmRCzVEimkAbbGUUC808wRSUHoJJBVxY245zcU0zpPb5IZ3wZZqOA4yJYTqIVMBx9pm9X4s5l19XqoU1x_lFS8drU57-vXwGtgzXQav0sSooL-ZLfW74hFQfPQHD2Q
http://ucd.summon.serialssolutions.com/2.0.0/link/0/eLvHCXMwrV3LT8IwHG4QL158P1BMdjDeBuvW9ZEgZkEQEliiaORG-hrxICiD-O_bjk2MRk9emjTdofl1_X1f-nt8AAR-zXO_-QTuU008JA0gGQilPvekQFj43PdCHugsenCHowEbDYNhCRQSrvlpF04y89xqJu2jeR3aVmKGHPvo-vXNtTJSNtxaaGrwXGtBXUEU2mrzTdvKzOZ8kdE6B8T3GSpC0BbLf_PLGdh0dkBalOwspao9q5fPkumfPRz_beu7YDvnpk60-pn2QElP98FGn78fgMuGaA6iVrcXtxt10XTMtN-O7uNefJvNo_jG6UdPh-Cx035odd1cYsGdQESQq1hiABsl0IoOUyIsQ8CKckUgx4pBQRkPKdPYkwgpGgTaxkUNiRRK0DCkwREoT2dTfQIcQmRCzVEimkAbbGUUC808wRSUHoJJBVxY245zcU0zpPb5IZ3wZZqOA4yJYTqIVMBx9pm9X4s5l19XqoU1x_lFS8drU57-vXwGtgzXQav0sSooL-ZLfW74hFQfPQHD2Q
http://ucd.summon.serialssolutions.com/2.0.0/link/0/eLvHCXMw3V3da9swEBehT2PQdltLuw_Qe-bWtmw5hq6QloVt0MGatPTNyNI5cbq5JY0Z---n04eTflDY614Mso2wfT_u5NPvfkcIiw_C4IFPiCVXJUtkqRGkUqW4ABkKCOOSVYlIsG742w8-PMuvxmzc6_n-Xatz_4PhT3_etKp_oqOTPtZTbdelsNojRpF55NlYhmA4EhIbNzgSkaU9uord75Ygfte3rIIzw7oEL8g6XV_VmmoDDbS-7xHhXYY352XdiD_3MqfjGVzPLLnbXFylYM_rZXsrXK1al8UeTqcL8dt0J-hP2ruZWKznK2ytpnOugywLUG_Gxp4nzjmPbKVonUvlth7ZRWdud3EeOX6bg5hj2JGowh6lVsE2XcU5v7f_IPx1pETPd5sXZpICJynCpMBJUIf9l6rl8hM0wcUYJQsYRwbp16uTLqWHwjq56fHcvZXXuTKMwkfPtrYWermK7ZNtsun-RujQougV6UHzmmx5K1JnxTekNaCiBlRUg4oiqGgHKtqBimpQUQQVXQMVrRtqQUU9qKgBFT0qjx2ujg7LYxx6eOF4h0xGnyenXwLXsCOQXMeqOJY5iASTBiqquEhUXsagkCWooCrDXCWQZVifqv8xsgoq0GvxJBWDQSoH2g2wXbLR3DSwRyiTacnDSMZCTxMpob0GAwlc8kgAU_k--ei_nLaWkWUpnrHf23-7_R15gSObaXtPNpaLFj7otadUfwE_WYgC
http://ucd.summon.serialssolutions.com/2.0.0/link/0/eLvHCXMw3V3da9swEBehT2PQdltLuw_Qe-bWtmw5hq6QloVt0MGatPTNyNI5cbq5JY0Z---n04eTflDY614Mso2wfT_u5NPvfkcIiw_C4IFPiCVXJUtkqRGkUqW4ABkKCOOSVYlIsG742w8-PMuvxmzc6_n-Xatz_4PhT3_etKp_oqOTPtZTbdelsNojRpF55NlYhmA4EhIbNzgSkaU9uord75Ygfte3rIIzw7oEL8g6XV_VmmoDDbS-7xHhXYY352XdiD_3MqfjGVzPLLnbXFylYM_rZXsrXK1al8UeTqcL8dt0J-hP2ruZWKznK2ytpnOugywLUG_Gxp4nzjmPbKVonUvlth7ZRWdud3EeOX6bg5hj2JGowh6lVsE2XcU5v7f_IPx1pETPd5sXZpICJynCpMBJUIf9l6rl8hM0wcUYJQsYRwbp16uTLqWHwjq56fHcvZXXuTKMwkfPtrYWermK7ZNtsun-RujQougV6UHzmmx5K1JnxTekNaCiBlRUg4oiqGgHKtqBimpQUQQVXQMVrRtqQUU9qKgBFT0qjx2ujg7LYxx6eOF4h0xGnyenXwLXsCOQXMeqOJY5iASTBiqquEhUXsagkCWooCrDXCWQZVifqv8xsgoq0GvxJBWDQSoH2g2wXbLR3DSwRyiTacnDSMZCTxMpob0GAwlc8kgAU_k--ei_nLaWkWUpnrHf23-7_R15gSObaXtPNpaLFj7otadUfwE_WYgC
http://ucd.summon.serialssolutions.com/2.0.0/link/0/eLvHCXMw3V3dS8MwEA-6B_FFdPNboU8-CJ1ZkzQpzMHwAxGG6Kb4NvJVHLhujO3B_95Lm7ZT8B_wMU1byOX43eVy9zuESNTG4S9MiHRsFKFagQYZZkwsrcbS4kiRlErq6oYfn-P-IHkfkmHdLK9-9h82fpCnR9qSOTWvWBms36CXvASThfa9uypvtgicvsiP1acPn_qAQIe5yrii_rFtPYhFNKSsIAmqUK4OI7rTJl4DLXDy8A80nU9BHlHMOFhvURuKKn2vmnL05FNYwPLaZuHrcBPOvsKdgJ_ebitzGBPu2gOV36y775G3UqNdtOP976BfyG0PbdisiVr9TC5n06_gIsgzYvOrhibaKsXWQpdd1fOC7V6pXgDDUr75eJIF5cv7aHR_N7p5CH2biXAuCA4VNjGAGE47hmsAeyYiQ1WiDQPwc1w3inOdCpxI0FWrQX1hIWlHMUfmB-pMDlAjm2X2CAXKECXgBzzljBLBpYhhpElCrLQcs2N0WKx9PC-oRMalVE7-nDlF2_Umn6HGcrGy5-AHafMN9kMKNw
http://ucd.summon.serialssolutions.com/2.0.0/link/0/eLvHCXMw3V1bS9xAFB5WX9oXqb2g1cK8S2w2k8tEVFhEuy0UWlahhUKYy4nusm5KXRFf_O09c0vCLn3wtS8JMyyT7MzHueU75xDCksM4WpEJicq1ZKmSiCCdaZ0LULGAOJGsTkVq8oa_fM9HX8sfEzYZDEJrwG7ufzj4cbOE-YHRUfZou3LeLgkdH4TOcGso3loyJYTuEddoizZzV7fZZDF--jzpm6_r8UNvzIb2I8amX2fU_PRBaXPvQgWeC4wPfZx2xKB7G7sdi6adEQ-eAt6PUAyzjg_oBVmCnioaKk40ghO0vGARuuasL4ld7U0vSl1uqVfKLs96Tdy7yMPscDq7MVUFhpmrv8o75RY-6K_ovJaJGEhus8qsUZk1qjipzBqm9vqtnqrlCSyiq8kGOvbcuPf821P7naqIbX-29h_6tCzHIFx9q57p48i2VlVfviJb_rzoyIFmmwxg8Zq8CLnpd2_ILwseGsBDO_Ac0RHtQYc2NT2Wpx49xx_lqRkGENmxBRJFIFEEEkUgvSVXF-eXZ-PI99-IlCmzGIkSylJneBmyNE1LzZKhUuiSiQyKIq5LBXWe11zrlOtcSih0IrWtfwS4GZq9I5uLZgE7hOK05ID7VxdZyngheI4jxUoGAoo42yUHYWuq367MSvXvo3n_rF_vkZcdKvfJ5vLPPXxAS1Lpv8xjdJY
http://ucd.summon.serialssolutions.com/2.0.0/link/0/eLvHCXMw3V1bS9xAFB5WX9oXqb2g1cK8S2w2k8tEVFhEuy0UWlahhUKYy4nusm5KXRFf_O09c0vCLn3wtS8JMyyT7MzHueU75xDCksM4WpEJicq1ZKmSiCCdaZ0LULGAOJGsTkVq8oa_fM9HX8sfEzYZDEJrwG7ufzj4cbOE-YHRUfZou3LeLgkdH4TOcGso3loyJYTuEddoizZzV7fZZDF--jzpm6_r8UNvzIb2I8amX2fU_PRBaXPvQgWeC4wPfZx2xKB7G7sdi6adEQ-eAt6PUAyzjg_oBVmCnioaKk40ghO0vGARuuasL4ld7U0vSl1uqVfKLs96Tdy7yMPscDq7MVUFhpmrv8o75RY-6K_ovJaJGEhus8qsUZk1qjipzBqm9vqtnqrlCSyiq8kGOvbcuPf821P7naqIbX-29h_6tCzHIFx9q57p48i2VlVfviJb_rzoyIFmmwxg8Zq8CLnpd2_ILwseGsBDO_Ac0RHtQYc2NT2Wpx49xx_lqRkGENmxBRJFIFEEEkUgvSVXF-eXZ-PI99-IlCmzGIkSylJneBmyNE1LzZKhUuiSiQyKIq5LBXWe11zrlOtcSih0IrWtfwS4GZq9I5uLZgE7hOK05ID7VxdZyngheI4jxUoGAoo42yUHYWuq367MSvXvo3n_rF_vkZcdKvfJ5vLPPXxAS1Lpv8xjdJY
http://ucd.summon.serialssolutions.com/2.0.0/link/0/eLvHCXMw3V3NTuMwELZKT1xWiwDtD0hzQnAopHHipahUivgRReIA7Up7GzmOu3AgWVVB4mV4LG48DGM7Trx9hF4jd5zvizWecT3fMMbj42iw4hNiJYqcJyqnFVSkRSGkVpHUUZzzRSITUzd8ey-yu9GfGZ_1er5rR_dsHT68v0tnKnMp-___5oXr3mE0ge0LtOcGD7T70H5mrzteylqa_xAeqryyIs4UhGbTqsymroz9xmlmUJJtWv5KW_eSLe2dI6fcEYh82vLHxo4_dGjlwFvzwvQ_ejTxbiP3-jc8jBi64m4e-M9Rkg4o53XLRYfPbAdh7ycpalgRwLZbqp8Zm1nRz4pmMoxijDma32I7MiAVZY0dqVgt0JGKnlRsSMWGVCRS0ZCKNKi16BjFDEM6keg0Fjs6MaQTic7WwoFRbX8unlR9rsvB79kG20hPf1mh06mPEkSSusMAT5iRcqVtbfkaRgLzr-xLk5hA5hbUFuvpcpu9BbhB1tDhhmoBDjd43NDghgY3EG4wuIEG-beGQwf8DDIIkcM4nxD48Uk-MaY7AiAkAIiA1tTRDvu4vppf3AwcJPznlFNwPb4v32X9sir1NwZcpbmIhiqWQibDQpJ341ppocRQal6MvrP3taTgx5ri-sk2O7e2x_r18kXvU9ahik9LPWh4
http://ucd.summon.serialssolutions.com/2.0.0/link/0/eLvHCXMw3V3NTuMwELZKT1xWiwDtD0hzQnAopHHipahUivgRReIA7Up7GzmOu3AgWVVB4mV4LG48DGM7Trx9hF4jd5zvizWecT3fMMbj42iw4hNiJYqcJyqnFVSkRSGkVpHUUZzzRSITUzd8ey-yu9GfGZ_1er5rR_dsHT68v0tnKnMp-___5oXr3mE0ge0LtOcGD7T70H5mrzteylqa_xAeqryyIs4UhGbTqsymroz9xmlmUJJtWv5KW_eSLe2dI6fcEYh82vLHxo4_dGjlwFvzwvQ_ejTxbiP3-jc8jBi64m4e-M9Rkg4o53XLRYfPbAdh7ycpalgRwLZbqp8Zm1nRz4pmMoxijDma32I7MiAVZY0dqVgt0JGKnlRsSMWGVCRS0ZCKNKi16BjFDEM6keg0Fjs6MaQTic7WwoFRbX8unlR9rsvB79kG20hPf1mh06mPEkSSusMAT5iRcqVtbfkaRgLzr-xLk5hA5hbUFuvpcpu9BbhB1tDhhmoBDjd43NDghgY3EG4wuIEG-beGQwf8DDIIkcM4nxD48Uk-MaY7AiAkAIiA1tTRDvu4vppf3AwcJPznlFNwPb4v32X9sir1NwZcpbmIhiqWQibDQpJ341ppocRQal6MvrP3taTgx5ri-sk2O7e2x_r18kXvU9ahik9LPWh4
http://ucd.summon.serialssolutions.com/2.0.0/link/0/eLvHCXMwrV3NT8IwFG8QL178_kAx4eB1sK1dtyWIWRAEA0sUjdxI21eIB0EZxH_fvrGJ0ejJy5K39rC8tu_91vfxI4S6Vdv6ZhNcxUFSpqTZQeABcKGVLbTtSjpmgmHd8O0dj_rhcEAHBZJTuGarnRvJ1HLDTOGlec3BVmIGHLvs6vXNQhopDLfmnBoi41qAS4d5WG2-ia3MMOfLH65zQFw3ZHkIGn35b3Y5dTbtHZLkJTtLBdVnePksmf7Zw_HfPn2XbGfYtBKtNtMeKejpPtnoifcDYtVlox81O924Va_JRsWIvVZ0H3fjm1SO4uv0XfSE4iF5bLcemh0rY1qwJg7zmQXh2PhtNnaQezjwJQIFDoEA3xEcQkcGofCCUHNbMQYBpRrDowZLSpCB5wX0iBSns6k-IRWqPGl-8pQruGAOCLPeVCvNFXeEphCWyAWqeJRxbJpHgrcQyUQsk2REOfcN4GF-iRyn0_CYLeZCfR0p50odZectGa01evr38BnZMpCHrbLIyqS4mC_1uYEVCj4AeQ_H4Q
http://ucd.summon.serialssolutions.com/2.0.0/link/0/eLvHCXMw3V1LT9wwELYoJy4tLX2EgpQLHGjTJp7EzqoUaUGsoBIHtCD1Fvm1iANZRIPEz-9MYidkUf9Apb04sRXvfPbMfH7MMAb8W5qs6ARuhNWQG40jyBbWCuVMqlzKNSxyldO94V-XYnox-T2H-ZDBbnj2PwA_owsjd-0ZSReSQtyQixme0TH0dhGWwvdP6y-UBGW0uXvhK_rYqzc9ZV82zfKxZfLOo-nXC7I8HDFeWS8c6ZkiIUenMwleD0o61telcQiKsstG7AcEf6b1si6WxQttnIbbyW384QwS9C2L5GkwPWG7_Xh-5pntOPY1OkN8kktZ7FMg9Dt7a5qfrk6u56-QZZfEtS9neW94uWgTe_b_J2xidzclx30YuSGrxni8K8697bzaZK89S4inHbpv2Zqr37E3IQNH7BXyFjsnsONDfeSxPfyuj6gYYG_LzXK1Rj8CfsTTOm7xf8-uZ6dXJ2eJT46RGI4GLEGerI0yAhlmXjokptKha11kOCU1oldY5TQpYwclQCYWRklDyhwm2NIBwAe2Xi9r94nF2oIuHcpzIYscSqlKgSUDE3DKybSI2EGQVXXfxUCphmjXJNgKBVuRYKuniH0kaVY0EJoHZaoew4jtBgFXStNCnmn-IPWUAn8gRMR2-vd-Po1ffw2gPOsFfZzT1z0iXS_u7SJiey-q03TwbahZW3f7n_39zDaG-bPD1puHR7eLHqixfwFklH5G
http://ucd.summon.serialssolutions.com/2.0.0/link/0/eLvHCXMwvV1LT8JAEN4gXrz4fqCY9EA8WdhuH7tNAEOIxIMcFE28Nfsq4SBFCjH-EP-vs2UrRo1HL-1h9tDO7Lwz8yHkkyZ2v9kETpimOJDgkMCFMsKxFEEkCCc45L4uugd3UW8YP438UQWV3QMr7dJIFpZbZdIUzVsepTg0V5BczV5cAyNl2q0lpga3WAuq4wUQ8lzkBarMROWdoqCNvUvPeGfi23ewgTYJjplRjCHur0cr43LhOGTdoRlP-sVyE2tdBzvovRzqWUrVnKjnz6Hqn1se__HndtG2jW-d3upC7qGKnu6jjVv-eoAabdHtZ7O3oh7QbomuAwGzs9rasdDOfSayRX6IHgfXD_0b14I0uGMzZuumTEKOBjIE2Sov0gKnHpVRKhkn1BOQAYdKEArEWKsgSjWLIhakAlMOmZ5S_hGqTrOpPkEOFX4cmv37XGHwmUIwImgcUR6mMSResoYahveJheeER24-OB_zZZ4nEFkxs9zGq6Hj4pjR0MWcy6-UesntxKpqnqxZffo3-QxtQbRk6y91VF3Ml_ocIhKpPgA7V9jg

Sometimes these issues also involve discussion of “electronic agents”.* Machine learning and robotic
actions can also occur at distance, such as teleoperated robotic systems to enabling action at a distance
or “tele-agency”® Tele-agency can extend “across the traditional physical boundaries of legal
jurisdiction”.* Ironically perhaps, this could mean that the distance down-the-line is a relevant factor
to consider.

The necessary consideration of whether these new activities do fit into the definition of computer
generated works is not an altogether simple task.

The statutes referred to above, which refer to computer generated work copyright protection, provide
the following,

UK Copyright, Designs and Patents Act 1988

“author” “means the person who creates it”.

“In the case of a literary, dramatic, musical or artistic work which is computer-generated, the
author shall be taken to be the person by whom the arrangements necessary for the creation of
the work are undertaken”.

There is no easy assurance that this would automatically include new technology and works which
may be created by new means not previously envisaged. There is the potential for the above provision
to be interpreted as covering situations where the deemed author, the arrangements necessary and the
creation of the work are all proximate, thus excluding situations where the end work is created very
far down-the-line autonomously from the person, indeed with the person not being present at all.
There is likely to be detailed discussion, if not debate, in relation to what “arrangements” and
“arrangements necessary”’ actually means. Also, argument might suggest, for example, that
“arrangements” are something different from actual equipment or technology. Even if “arrangements”
includes creating and developing a particular robot, machine learning automation, Al or internet of
things (loT) device, application or operation, there is still scope to separate or rather distinguish the
arrangement qua device from the operation of the device, for example, in taking photographs or
certain individual photographs. That is, developing or building the equipment device does not relate to
individual actions and operation with the device nor the product of that device per se or when the
device is undertaking autonomous creative actions. To what extent are the previously understood
arrangements different to, and similar to, the arrangements (and other actions) in the new robot,
machine learning, Al or internet of things (1oT) world?

Another statute extension example is below.

Irish Copyright and related Rights Act 2000

Computer-generated work means “that the work is generated by computer in circumstances
where the author of the work is not an individual”.

Author means the person who creates a work and includes “(f) in the case of a work which is
computer-generated, the person by whom the arrangements necessary for the creation of the
work are undertaken”.

This provision is perhaps arguably wider than the UK equivalent. It seems to suggest that there can be
a work created but without an actual individual being present. However, it is unclear how proximate
the person and their “arrangements” must be to the creation of the work. In the case of new and
developing robots, etc., is the individual really making the arrangement? Consider a robot set down
outside a jungle, which then makes its own way into the jungle, finds a location to rest, and waits to

%0 An early reference includes A. Cruquenaire “Electronic Agents as Search Engines: Copyright Related

Aspects (2001) 9(3) International Journal of Law and Information Technology p. 327.
s P.M. Asaro “Remote-Control Crimes” (2011) 18(1) IEEE Robotics & Automation Magazine p. 68.
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see if animals walk by it, and chooses some animals to photograph and not others, and how it
photographs them, such as day filter, night filter, colour, black and white, thermal, etc. Various
autonomous drones are sent off and will undertake automonous mapping and other activities. It cannot
be said that a person whom may have build a device or part of a device is deciding or instructing that
particular individual photographs or maps are to be taken, particularly if they cannot see the location,
terrain, etc. Much will depend on what a court would interpret the work “arrangement” to mean in the
circumstances of newer technology and previous contentious debates. Distinction might perhaps be
drawn between a generated or taken photograph. Temporal issues, lack of individual human input,
distance of human contact and direction, distance down-the-line, etc., will all be considered.

However, notwithstanding the above, it cannot be said that there is a guarantee of one or either of the
above, or indeed other provisions, extending to robots, machine learning or Al in individual instances
or in general in all instances. As is commented below, it could also be cautioned against from a policy
perspective, shoe horning in new unforeseen scenarious to pre-existing provisions.

Sam Ricketson refers to the need for human authorship in the Australian context, particularly in light
of the example of Telstra Corp Ltd v Phone Directories Co Pty Ltd*.In the above case the Full
Federal Court of Australia held that for original literary works, it is necessary to identify the
specific works for which protection is claimed, and the human authors of those works. The
works in the instant case were (white and yellow) page telephone directories. Copyright
protection was denied on the basis that the compilation and production of the works was
almost entirely automated. Any human contribution was either too anterior or too incidental
or ministerial in nature (e.g. changes, corrections, etc.). Sam Ricketson comments that “[t]he
need for authors to be ‘human’ is a longstanding assumption in national copyright laws,
particularly ... [following] the Berne Convention for the Protection of Literary and Artistic
Works”.

Previously the Australian Copyright Law Review Committee (the CLRC) examined issues of
computer software.** “This was in the context of works created with the use of computers, and was a
matter that had been highlighted by the provision that had recently been adopted in the Copyright,
Designs and Patents Act 1988 (UK) dealing with ‘computer generated works’”.*® The CLRC
distinguished between computer generated works and works created with the assistance of computers.
“In the case of the latter, the CLRC saw no difficulty in applying protection on the same principles
that extended to works created by using traditional means.”* The CLRC states that,

“In other words, if the materials produced with the assistance of a computer program amount to
an original form of expression of an idea, and that expression comes within one of the
recognized categories of works protected under the Copyright Act 1968 (the Act) the materials
should also be protected as such, protection being granted regardless of how much easier the
author’s task is may have been made by the use of the computer program.”®

Ricketson continues that,

“By contrast, the CLRC recognised that the difficulty arising with works generated solely or
almost solely by computer processes would be that of identifying who was the human author of

8 S. Ricketson “The Need for Human Authorship - Australian Developments: Telstra Corp Ltd v Phone

Directories Co Pty Ltd (Case Comment)” E.I.P.R. 2012, 34(1), 54. Telstra Corp Ltd v Phone Directories
Co Pty Ltd (2011) 90 I.P.R. 1 (Fed Ct (Aus) (Full Ct)).

Copyright Law Review Committee, Computer Software Protection (Canberra: Office of Legal
Information and Publishing, Attorney-General’s Department, 1995), Ch.13. Referred to ibid.

S. Ricketson, above.

% ibid.

s CLRC, Computer Software Protection, 1995, para.13.07. Referred to ibid.
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the resultant expression. Several examples of this were given: satellite weather photographs and
reports generated by an expert system. While these might have the final appearance of a
protectable work, this did not avoid the need for inquiry into the statutory requirement that they
must have authors, and human authors at that. In concluding this, the CLRC rejected the
argument that this authorship requirement might be satisfied by focusing on the person who
wrote the programs used for this purpose, or the person who may have entered the data in the
knowledge base of the expert system from which the report was then generated by the expert
system. This was not to deny that such productions might be worthy of some form of
protection, but that this should not be under the rubric of original works of authorship:

‘In so far as these types of computer-generated materials are deserving of protection it
seems to the Committee that the protection that they should attract is more akin to that
extended to neighbouring rights ... the protection extended to performers, producers of
phonograms and broadcasting organizations.””*

“This, then, was the solution that had been adopted in the UK legislation, but was not one that the
CLRC recommended for Australia.”*

The “Full Court’s decision simply confirms the status quo: under the Copyright Act ... there must be
identifiable human authors for copyright to subsist. On the detailed evidence before the trial judge,
there was no basis for finding that such persons existed in the case of the directories in suit”.’

However, “[n]one of this is to deny that productions of this kind may, or should, be protectable as a
matter of principle, whether pursuant to some tailor made sui generis regime contained in Pt IV of the
Act or even some theory of unfair competition”.** Ricketson cautions, however, “that this should not

be shoehorned into Pt 111 [of the Act], which is concerned with authors and their works”.*

Related issues and concepts

There are also various related concepts which might be considered in relation the issue of whether
new works created by robots, machine learning and Al can be encompassed within the previous
concept of computer generated works, and thus avail of copyright protection, and for whom. Some of
these additional concepts are referred to below.

Literate robots and non infringement
J. Grimmelmann in referring to “Copyright for literate robots” refers as follows,

“Almost by accident, copyright law has concluded that it is for humans only: reading performed
by computers doesn't count as infringement. Conceptually, this makes sense: Copyright's ideal
of romantic readership involves humans writing for other humans. But in an age when more
and more manipulation of copyrighted works is carried out by automated processes, this split
between human reading (infringement) and robotic reading (exempt) ... Quietly, invisibly
almost by accident, copyright has concluded that reading by robots doesn't count. Infringement
is for humans only; when computers do it, it’s fair use ... Copyright ignores robots. This ... is
... consistent with copyright's theory of the romantic reader.”*

While Grimmelmann is looking at the aspect of robotic reading and the machine or robotic reading
not having been considered as an infringing act, this suffices to demonstrate that many aspects of

3 S. Ricketson, above. Footnote omitted.
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“ J. Grimmelmann “Copyright for Literate Robots” (2016) 101(2) lowa Law Review p. 657. Emphasis

added.
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robots, machine learning and Al were not envisaged fully or at all when modern copyright statutes
were enacted. This applies also to robot, machine learning and Al created or generated works.
However, the new contemporary creations were also not envisaged even when the arm of copyright
was extended to embrace the defined concept of (certain) computer generated works.

Electronic and robot personhood

J. Gunther et al refer to issues of robotics, privacy, electronic personhood in robotics, legal liability,
admission, legal status, actions of software agents.** “Law is not already prepared for the aspects
coming with this new technology.”*

Works of joint authorship
Interesting and complicating issues may also involve the copyright concept of joint authorship of

copyright works. For example, the UK Copyright, Designs and Patents Act 1988 refers to works of
joint authorship in section 10. It provides that a work of joint authorship “means a work produced by
the collaboration of two or more authors in which the contribution of each author is not distinct from
that of the other author or authors.” Section 22 of the Irish Copyright and Related Rights Act 2000
provides that “a work of joint authorship” means “a work produced by the collaboration of two or
more authors in which the contribution of each author is not distinct from that of the other author or
authors”. The various potential areas of application of joint authorship, and or joint ownership, of
copyright works in the context of robots, machine learning and Al may need to also be explored in
detail.

Infringement

While the issue of protecting and enforcing rights by way of infringement action is an important
aspect of the life cycle of copyright works, this aspect is beyond the current focus, which is confined
the creation and existence of copyright in the above circumstances.*

Conclusion

While types of computer generated works will indeed be protected, in particular given the express and
deliberate expansion of the copyright regime)(in certain jurisdictions at least), to protect these works.
However, there is no assurance that absolutely every type of computer generated work will be
encapsulated in the prior express protections. Currently there is an explosion in new forms of
computer generated type works such as robots, machine learning, Al and the internet of things (loT)
more generally.

These were not originally envisaged and thus deserve a fuller contemporary analysis as this brief note
discovers. The need for a wider analysis is supported by the vast efforts and resources being devoted
to these new technology based activities. A wide jurisdictional and supra-national comparison may
also be beneficial.

Commercial endeavours should be protected, however, in the instance of increasing and further down-
the-line robotic and Al created works, it remains to be seen if and how copyright might currently

“ J. Gunther, F. Munch, S. Beck, S. Loffler, C. Leroux and R. Labruto, “Issues of Privacy and Electronic

Personhood in Robotics” (2012) 2012 IEEE RO-MAN: The 21st IEEE International Symposium on
Robot and Human Interactive Communication p. 815.
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46 There are also other developing issues and infringement issues to consider apart from the issue of
computer generated works. “Spreading the News Online: A Fine Balance of Copyright and Freedom of
Expression in News Aggregation” E.I.P.R. 2012, 34(11), 745. Note also comments of J. Grimmelmann,
above.


http://ucd.summon.serialssolutions.com/2.0.0/link/0/eLvHCXMwnV1dT4MwFG3mnvRFnTNOXdI_AANaCn1cjIsa59f24Bsp_UhIJizMafz39jIYfjyY-EDCTUMIhfQeeu85ByESuJ7zY00gIdVaxJDPZagZJ74yKuZCRdxmDB_ozzePbDzlzzMy66DGZRH8TqpWNO3CaVXZt_FqJNJVIhaLSlZQlLV5BiOUxCGsx2AKbr9tdt3ut9jUB0W2NuYUVCqrojOljj3CivfFIkKZR6NGDqqJG8KNx0dP99PxHXSFBW59y9aahdWZabKPkobfs5bKzdTLll_9W_DxX895gPotKxA_bPPdIerovIf2vgga9tDOrXg_QtHG0g8XBi_L7E3IDyxyhVvHHbyscD4oKuMsx2WRFqAW3UfzyeX84sqpDRqczKJEJzUhUYRL4YMKmYw8IwKSwh-Y5hYWCSNJKqH9g0tqDEuVb1QIPoZEqyBUjByjbl7k-gRhpgOjI6DJGp-GnrDXBbEvPWnxE6U6GqABTEyy3EhwJF49B8lSmQEafh-rgC-jsS_SlET09I_xM7QL73Kzr3KOuq_lWg8t0pDqE6aVx1Y
http://ucd.summon.serialssolutions.com/2.0.0/link/0/eLvHCXMwnV1dT4MwFG3mnvRFnTNOXdI_AANaCn1cjIsa59f24Bsp_UhIJizMafz39jIYfjyY-EDCTUMIhfQeeu85ByESuJ7zY00gIdVaxJDPZagZJ74yKuZCRdxmDB_ozzePbDzlzzMy66DGZRH8TqpWNO3CaVXZt_FqJNJVIhaLSlZQlLV5BiOUxCGsx2AKbr9tdt3ut9jUB0W2NuYUVCqrojOljj3CivfFIkKZR6NGDqqJG8KNx0dP99PxHXSFBW59y9aahdWZabKPkobfs5bKzdTLll_9W_DxX895gPotKxA_bPPdIerovIf2vgga9tDOrXg_QtHG0g8XBi_L7E3IDyxyhVvHHbyscD4oKuMsx2WRFqAW3UfzyeX84sqpDRqczKJEJzUhUYRL4YMKmYw8IwKSwh-Y5hYWCSNJKqH9g0tqDEuVb1QIPoZEqyBUjByjbl7k-gRhpgOjI6DJGp-GnrDXBbEvPWnxE6U6GqABTEyy3EhwJF49B8lSmQEafh-rgC-jsS_SlET09I_xM7QL73Kzr3KOuq_lWg8t0pDqE6aVx1Y
http://ucd.summon.serialssolutions.com/2.0.0/link/0/eLvHCXMwnV1dT4MwFG3mnvRFnTNOXdI_AANaCn1cjIsa59f24Bsp_UhIJizMafz39jIYfjyY-EDCTUMIhfQeeu85ByESuJ7zY00gIdVaxJDPZagZJ74yKuZCRdxmDB_ozzePbDzlzzMy66DGZRH8TqpWNO3CaVXZt_FqJNJVIhaLSlZQlLV5BiOUxCGsx2AKbr9tdt3ut9jUB0W2NuYUVCqrojOljj3CivfFIkKZR6NGDqqJG8KNx0dP99PxHXSFBW59y9aahdWZabKPkobfs5bKzdTLll_9W_DxX895gPotKxA_bPPdIerovIf2vgga9tDOrXg_QtHG0g8XBi_L7E3IDyxyhVvHHbyscD4oKuMsx2WRFqAW3UfzyeX84sqpDRqczKJEJzUhUYRL4YMKmYw8IwKSwh-Y5hYWCSNJKqH9g0tqDEuVb1QIPoZEqyBUjByjbl7k-gRhpgOjI6DJGp-GnrDXBbEvPWnxE6U6GqABTEyy3EhwJF49B8lSmQEafh-rgC-jsS_SlET09I_xM7QL73Kzr3KOuq_lWg8t0pDqE6aVx1Y

apply to assist in doing so, at least without further regulatory amendments. Assessments of new forms
of computer generated works, and whether assessed on a case by case basis or grouped by category
for the purposes of considering the applicability of copyright protection will need to be examined in
more detail as these technologies and applications become increasingly commercialised.
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