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Executive Summary

The Indigenous Community of Cerro Tijeras is part of the
Nasa indigenous people located in Southwest Colombia.
After years of resisting colonialism, the destruction of
their land, and the erasure of their cultural practices, the
Salvajina Dam has further jeopardized their way of life.?
The government ordered the Salvajina Dam to be built in
the 1980s to control the Cauca River’s flow and improve
agriculture. However, for the Cerro Tijeras indigenous
community, whose land is in the surrounding area of the
Salvajina Dam, its effects were detrimental.’ For decades,
Cerro Tijeras has had to deal with the consequences of a
major infrastructure project about which they were not
consulted and provides virtually no positive effects for their
community. The Salvajina Dam created a severe mobility
issue for the ethnic groups surrounding it. The people of
Cerro Tijeras, who once were able to use boats to cross the
river year-round, are now at the mercy of the Salvajina
Dam’s changing water levels. EPSA, the current majority
owner of the Salvajina Dam, has provided only one stop
for its boat (planchon) to reach the Cerro Tijeras indigenous
community and its schedule is extremely limited.* The
restricted schedule of the planchones along with the
removal of roads and bridges to cross the reservoir has
made mobility in the region extremely difficult.”

These mobility issues only exacerbate many of the
government’s shortcomings. The government failed

to provide an adequate health system within the
communities. There is no hospital or medical center within
the Cerro Tjjeras indigenous community and there are very
few health posts.® The health posts that do exist are grossly
understaffed and lack sufficient resources to treat the
community members properly.” Thus, many community
members seeking health treatment are forced to leave

the community and journey, often by chivas, motorcycles,
or walk, to the nearest hospital in the town of Suarez.® It
takes two hours in chiva to travel from the nearest vereda
(village) of the resguardo to the town of Suarez. Suarez has
a level 1 hospital, so it only provides first aid care. For more
complex health treatments, the community memebers
must travel to bigger towns as Santander de Quilichao or
the city of Cali.

Further, the schools in Cerro Tijeras require many young
children to walk for hours on the uneven, bumpy roads to
receive an education.’ Primary school students are forced
to receive instruction in one classroom that includes all the
grades in the school. While at school, students do not have
access to potable water, the electricity is not dependable,
and they lack adequate resources in the classroom.!’ As a
general rule, they receive instruction in Spanish and not in
their native language.

In response to all the negative effects of the Salvajina

Dam and the lack of government attention to the area, the
Cerro Tijeras indigenous community commenced legal
action." The T-462A/14 Constitutional Court decision ruled
in favor of the Cerro Tijeras indigenous community, finding
that several human rights violations had been committed
against them.' Specifically, the Court found varying levels
of responsibility between the government and EPSA for
the violation of communities’rights to prior consultation,
education, health, and free movement.” The Court
enumerated steps that several government ministries and
departments as well as EPSA must follow to comply with
Colombian law and general human rights standards. The
Court further ordered that these steps be taken within a
specified period of time (ranging between 48 hours to a
year depending on the order)."

As of the date of the publication of this report, the
entities found responsible for committing these human
rights violations have done very little to rectify those
human rights violations. EPSA is the only party that

has made any progress in attempting to implement the
decision by arranging for talks with the community about
environmental responsibility and mobility.” To date,
however, much of what the communities have discussed
with EPSA has not been implemented.'* Moreover, EPSA’s
talks with the community did not include conversations
about improvements with respect to the poor health
services or education issues the community faces.”
According to the communities, the government has yet to
take steps toward completing the orders of the T-462A/14
sentence.'

Years after the T-462A/14 decision, very little has changed
for the Cerro Tijeras indigenous community. To date, many
children are still forced to travel many hours to arrive to
schools.” These conditions have led to high dropout rates
throughout the community.” Those that do make the

trek to attend school arrive to schools that do not have
the supplies or infrastructure to provide them with an
adequate education. The buildings themselves are old and
inside, there are often not enough desks and chairs, and
if there are, they are in shabby conditions.* The schools
continue without access to potable water and consistent
electricity.”

The few health posts that do exist continue without being
tully stocked or adequately staffed to treat the sick or
injured.” There is still no major hospital in the Cerro Tijeras’
territory. The ongoing mobility issues in the area have
exacerbated these problems. The roads leading out of the
communities remain in poor conditions and the planchones
necessary to traverse the reservoir still run on very limited
schedules. Even in medical emergencies, an ambulance
is not likely to come to the Cerro Tijeras’ territory as they
are reserved only for pregnant women or small children.?
Currently, besides walking, the other method of getting to



Suarez is using a Chiva (old-style bus).”” The Chiva is often
over packed and traverses uneven, bumpy dirt roads for
many hours.? Still, the Chiva also takes a very long time
to get the members out of the communities and, like the
planchones, also runs on a very restricted schedule.”

Further, the community’s cultural traditions have been
diminished as a result of the construction of the Salvajina
Dam. Certain plants that are used in rituals and health
practices have virtually been eliminated because of the
water contamination that resulted after the Salvajina Dam
was built.*® Now, community members are either forced
to go without, or travel far in order to find the plants.™
Some practices have also been affected by the consistent
lack of state consideration of the cultural particularities of
the indigenous community of Cerro Tijeras and the NASA
people.® The people of Cerro Tijeras want to be able to use
traditional medicines, along with occidental treatments

in order to treat their diseases.® They also want to be able
to integrate their traditions into the education system, but,
with the demands of the national curriculum, they do not
have the time.** Because of the importance of preserving
what is left of their cultural practices, Cerro Tijeras desires
both governmental recognition of their ways and aid in
constructing cultural centers throughout Cerro Tijeras.*

Thus, in light of the continued violations of Cerro

Tijeras indigenous community’s rights, the Colombian
government and EPSA must abide by the Constitutional
Court’s ruling to implement an adequate prior consultation
process with the community by way of an Environmental
Management Plan that comprehensively documents the
impact of the violations and the community’s preferences
about how to remedy them. Based on this proper
consultation, the government and EPSA must provide
suitable roads; modes of transportation; better educational
infrastructure and resources; teachers who speak the
community’s Nasa Yuwe language; a hospital and other
functioning health posts within Cerro Tijeras; doctors who
are trained in indigenous traditional healthcare and respect
such practices; and regular monitoring and reporting on
environmental conditions that the Salvajina Dam has
severely impacted.
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Methodology

This report is the result of the work by the Cornell
International Human Rights Clinic: Policy Advocacy
from January 2018 to May 2018. Under the supervision of
faculty, student research assistants investigated claims of
human rights violations against the indigenous community
of Cerro Tijeras. The authors and research assistants
conducted desk research, interviews with members of
the Cerro Tijeras indigenous community, and undertook
a field visit to the region in the Municipality of Suarez,
Department of Cauca, Colombia where Cerro Tijeras is
located.

DESK RESEARCH

The authors and other student research assistants read
scholarly articles, book chapters, news articles, legal
cases, and other sources to gain greater knowledge about
Colombian law, including the T-462A/14 decision by the
Colombian Constitutional Court, Colombia’s indigenous
communities, and the Salvajina Dam. The students also
watched videos of the indigenous communities affected
by the Salvajina Dam, which included interviews with
community members as well as footage of the affected
areas. The student research assistants used satellite
imaging to locate the boundaries of the Cerro Tijeras
community and map out some the routes the community
members are forced to traverse due to the presence of the
Salvajina Dam.

INTERVIEWS WITH COMMUNITY MEMBERS

Cornell Law students and students from Pontificia
Universidad Javeriana, Cali, under the supervision of
instructors of the International Human Rights Clinic,

interviewed community members on April 2, 3, and 4, 2018.

Interviewees were informed of the clinic’s research goals.
Participants were also told that their participation in the
interviews was voluntary.

FIELD VISIT ATTEMPT TO THE CERRO TIJERAS
INDIGENOUS COMMUNITY

On April 5, 2018, Cornell research assistants and faculty,
with the assistance of NOMADESC, conducted fieldwork
in Colombia including interviewing various members of
the Cerro Tijeras indigenous community as well as
attempting to travel to the lands of this community. In
order to arrive to the community from the municipality of
Suarez, the group walked about thirty minutes to arrive at
the point where the Chiva would pick them up.* The
makeshift roads the Chiva uses are in extremely poor
conditions as they are overrun with rocks, holes, and
uneven leveling.*” About an hour into the trip on the Chiva,
a landslide prevented the Chiva from continuing any

further as the landslide blocked the only route to the
community.®® Without an alternative route to access the
Cerro Tijeras indigenous community, the group was forced
to return back to Suarez.* Unfortunately, situations like
this arise relatively often and result in the community
members being trapped in their homes for days or weeks
at a time.*



Glossary

Chiva

A kind of bus built on the platform of an old truck. Their
seats are long wooden benches without doors at the ends
and without safety belts. It is the only means of public
transportation for members of the Cerro Tijeras indigenous
community to leave their territory and reach the nearest
town that has a hospital.

Cosmovision
The manner in which one interprets the world

Encomienda

A labor system used by the Spanish Crown in the Americas.
The Spanish conquerors acquired vast extensions of land
inhabited by indigenous communities that were forced to
work without a wage

La Minga

Practice of several American Indigenous Peoples that
consists on a meeting of the members of the community in
order to take collective actions in the affairs of the
community.

Nasa Yuwe
The ancestral language of the Nasa indigenous people in
Cerro Tijeras

Planchén
A boat used to transport community members across the
reservoir

Health Promoters

Health workers who travel from home to home and assess
the welfare of the household and provide basic medical
care and medications to those who are ill or injured in the
community

Resguardo

An area of land run by indigenous authorities in Colombia
that has some separate legal and socio-political autonomy
from the government.*!

Trocha
Incomplete rural roads

Tulpa
A gathering site comprised of three stones representing the
family which are arranged around a hearth of fire

Vereda
A small settlement along a pathway



PART I

The Cerro Tijeras
Community

Cerro Tijeras, an indigenous community of Nasa people
living on one of Colombia’s many resguardos, has faced and
overcome a number of obstacles over the course of their
fight to preserve their land, their history, and their way of
life. Starting with colonialism in the fourteenth century,
the Nasa people have engaged in a struggle to achieve
recognition and respect from the Colombian government.

Figure 1: The Salvajina Dam (2018)

Today, Colombia’s long-running internal armed conflict
has threatened Cerro Tijeras’s security, health, and
communication with the rest of the country. In addition
to coping with continuous armed conflict, members of
Cerro Tijeras are further threatened by the Salvajina Dam,
a hydroelectric power source meant to control flooding
in the Valle de Cauca. The Salvajina Dam has destroyed
the land they cherish, endangered the plants they use for
traditional medicine, complicated the implementation of
culturally-tailored education, and cut off crucial means of
transportation. Now more than ever, the people of Cerro
Tijeras are fighting for their rights.
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CERRO TIJERAS AND THE NASA WAY
OF LIFE

Demographics, Cosmovision, and Culture

The members of the Cerro Tijeras indigenous community
are part of the Nasa Indigenous People.” Though there
are Nasa people across Colombia, the territory of this
particular community is located in Southwest Colombia
in the Suarez Municipality of the Cauca department. See
Figure 2 for a map of the Department of Cauca. Cerro
Tijeras occupies a part of the Cauca River Basin, which

is the country’s main sugar producing region.* Though
the exact population of Cerro Tijeras is difficult to state
with certainty, some sources estimate that the community
has a population of around 6,000 inhabitants.* These
inhabitants are divided into veredas, which are illustrated
on the political map of Cerro Tijeras in Figure 3. Figure 4
offers a satellite image of Cerro Tijeras.

Though many Nasa people converted to Catholicism in
the eighteenth century,* Nasa communities also believe
in a particular cosmovision that emphasizes harmony with
nature,* collective ownership of property,*” veneration of
ancestors,* and a duty to conserve and protect the earth.*
This cosmovision is transcendental for the Cerro Tijeras
indigenous community.* Their land is the foundation of
their existence and Mother Nature is sacred.” This way
of relating to the world envisions natural elements like
water, stones, wind, plants, the sun, and the stars as both
“com[ing] from a greater spirit”** and as having life.”® As
one community leader described it,”We are in favor of the
environment, Mother Nature, equilibrium, and life.”>*

While Cerro Tijeras has embraced modernization,
maintaining this cosmovision, the rituals it requires, and
the land they cherish is vital to their continued existence,
prosperity and livelihood.* For the Nasa people, their
cosmovision shapes their entire way of life, including
their views on education, healthcare, economic activity,
familial and social relationships, and mobility. The Nasa
community values the preservation of ancestral practices
and rituals as a part of their cosmovision and daily life.®
These rituals foster feelings of unity within the family and
the community. The people of Cerro Tijeras rely on these
rituals to select community leaders, make decisions, mark
life events, and honor ancestors. For greater details about
these rituals, see Box 1.

Because of this cosmovision and its emphasis on the
community’s territory, projects that disrupt these lands are
particularly devastating for communities like Cerro Tijeras.
Without their sacred lands, members of Cerro Tijeras are
unable to access and use vital resources to conserving
their way of life. As one community member explained

“a community without land is nothing.”” Other community

members have also explained that the community values

unity, sharing, and truth above commerce and economic
productivity.”® With land at the center of their community
and their cosmovision, threats to indigenous lands like

the Salvajina Dam not only cause environmental and
health impacts, but also jeopardize the continued existence
of Cerro Tijeras in its entirety. Simply put,”We ought to
conserve this cosmovision because in the moment that we
lose it, we cease to exist.”>

The people of Cerro Tijeras believe that they can both
abide by the government’s laws and maintain a lifestyle
that aligns with their cosmovision. As stated by one
community leader, “[The government] have their beliefs
and we have ours. We respect their beliefs, but ask that
they respect ours too.”**Members of the Cerro Tijeras
indigenous community are very proud and open about
the way they live and emphasize the need to ensure that
this cosmovision is passed on to younger generation. Elkin
Arley Flor Belalcazar, a member of Cerro Tijeras explained,
“It is important to first teach children our worldview, where
we come from, our duties and rights, our relationship with
the territory, and the importance of defending it.”*’

BOX 1:
NASA PEOPLE’S RITUALS IN CERRO
TIJERAS

Cerro Tijeras indigenous community members believe
that it is important to teach their children to preserve
ancestral practices and beliefs.®? Below are some
descriptions of rituals that are important to Cerro
Tijeras and their purposes. Continued practice of these
rituals is complicated by government regulation, loss
of territory, and isolation within the community.

LA MINGA: a gathering that fosters cohesion through
conversation about daily activities, concerns, or other
matters.®* The only enduring form of minga in Cerro
Tijeras is political, where community leaders and
members gather in assemblies to discuss problems that
affect the entire resguardo.% In recent years many of
these mingas have concerns the problems that EPSA
caused with the construction of the Salvajina. One
community leader stressed the importance of retaining
this ritual: “We have to cultivate more /la Minga in

our territory, which is the symbol of unity. We lose the
essence of it because we have also lost the nucleus - if
mom and dad lose the sight of the horizon, where
does that leave the child?”%

LA TULPA: a gathering site consisting of three sacred
stones around the hearth of a fire, where families
meet in the evening to share the highs and lows of
their day.®® The Tulpa is directly related to the minga.
One community member described the ritual as
allowing “the child [to] say[] how his or her day at
school was and the parents talk about their day at



work--they plant their hardships and share their joys."”®

EL SAAKHELU: a week-long ritual celebration hosted
in rotating resguardos each year.®® In 2018, Cerro
Tijeras hosted the Saakhelu.®® The ritual centers on
making offerings to the seeds as an act of thanksgiving
and requesting another prosperous year.” This seed-
offering ritual is accompanied by dances, music, local
food and drinks like la chicha and el guarapo, and
other offers.”

BIRTH RITUALS: The indigenous community also
ritualizes the birth of any child by planting the
newborn’s umbilical cord in the ground.”> Pregnant

women also traditionally bathe in waters mixed N o
with special plants.”® These rituals are undercut by Cerro Tijeras, Colonization, and Internal Armed

occidental practices led by government-appointed Conflict: Never-Ending Struggle and Resistance
doctors at hospitals who more readily cut the umbilical
cord and immediately dispose of it or who have the
mother take regular baths or showers as opposed to
their traditional one.”

Figure 4: Satellite Images of Cerro Tijeras”

As one of the Colombia’s largest, most organized
indigenous group, the Nasa people have consistently
played a significant role in preserving indigenous
territories and practices and resisting violations of human
rights.” Over centuries of Colombian history, the dangers

posed by colonization and Colombia’s internal armed
N® conflict have forced the Nasa people and Cerro Tijeras

o b@“" fl specifically to respond to these threats and advocate
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estimated to be less than half of previous numbers after
Figure 2: Map of the Cauca Department 75 disease and warfare devastated indigenous communities
in the area.®" It would take until the end of the nineteenth
century for Colombia’s indigenous populations to return to
pre-colonial numbers.®
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In addition to the decimation the Nasa people, conquest
by the Spanish also forced the Nasa people off of their
sacred lands and into the mountainous terrain in Cauca.®
The implementation of the encomienda system forced
Colombia’s indigenous populations into urban centers
and emphasized a more exploitive form of agriculture
and sharecropping rather than subsistence farming.* This
economic structure and displacement from their sacred

= lands is undoubtedly inconsistent with the Nasa people’s
GhELA SUAREZ cosmovision, which one community member described

as being “in favor of the environment, of mother nature,

balance, and life.”®
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¥ Today, the community of Cerro Tijeras are still in
L danger of losing their culture and their lands as a result
ATORICO of the internal armed conflict of Colombia. Though
e geographically isolated, Cerro Tijeras has not been
insulated from this conflict. For decades, Colombia has
Figure 3: Political Map of Cerro Tijeras’®



experienced the“world’s oldest internal armed conflict,”
which pits Colombian armed forced (sometime with the
support of paramilitary groups) against two armed guerilla
groups, the Revolutionary Armed Forces of Colombia
(FARC) and the National Liberation Army (ELN).%

For Cerro Tijeras, the armed conflict has meant bearing

witness to an endless war and being caught in the crosstire.

Because the Cauca region has historically been a hotbed of
social mobilization, FARC commanders have vowed that
this region will be the last they leave.*” The importance

of this region to FARC has led the group to install two
mountaintop battalions very close to Cerro Tijeras, making
it difficult for community members to find food or receive
humanitarian aid.® In response to FARC'’s presence in
Cauca, the Colombian military has also established a base
of its own close to Cerro Tijeras.”

The presence of all the armed groups has thrust Cerro
Tijeras into the middle of the armed conflict, with civilian
indigenous groups bearing the brunt of the fighting and
suffering. “FARC is killing and the military is not here

to protect us,””" stated Manuel Cruz, a member of the
indigenous guard.” In December 2017, six people were
found massacred in the streets of Cerro Tijeras.” The
perpetrators were never conclusively determined.” While
a peace process is ongoing in Colombia, the Cerro Tijeras
and other communities have not felt any impact from it.

Even when community members are not facing violence,
Colombia’s internal armed conflict still negatively affects
life in Cerro Tijeras. Because of this constant military

and guerilla presence, members of Cerro Tijeras were
trapped for twenty-two straight days in October of 2011.%
This inability to move or communicate jeopardized

the community’s access to water, healthcare, food, and

communication with the rest of the country.” Furthermore,

the presence of armed groups in Cerro Tijeras also
compromises the community’s ability to educate its
children. Recruitment efforts by these groups have pulled
children in Cerro Tijeras away from school with promises
of money and more opportunities.” School children in
Cerro Tijeras must also wear uniforms to avoid forced
recruitment by these armed groups.”

Given these ongoing threats to Cerro Tijeras’s safety,
health, education, mobility, and culture, members of Cerro
Tijeras have suffered violations of their human rights and
are accustomed to fighting back against the government
entities, corporations, and armed groups that have harmed
them. In addition to the ongoing conflict, Cerro Tijeras is
now facing yet another threat in the form of the Salvajina
Dam.

BOX 2:
KEY PLAYERS IN INDIGENOUS
RESISTANCE AND PROTECTION

= Regional Indigenous Council of Cauca (CRIC):
Founded in 1971, CRIC was vital in realizing
indigenous peoples’ autonomy, especially with
respect to establishing resguardos, strengthening
cabildos, and defending indigenous practices. Today
CRIC also fights against economic exploitation in
rural areas.®

= Indigenous Guard: Because Cauca experiences
the most intense fighting and violence due to the
Colombia’s internal armed conflict, indigenous
communities in this region Cauca elect members
to be part of the indigenous guard. This group of
guards protects indigenous territory without the
use of arms. Instead, members of the indigenous
guards wear red and green uniforms and carry
wooden staffs that serve as a symbol of their
status.*®



THE SALVAJINA DAM’S ORIGINS: PRIORITIZING SUGARCANE PRODUCTION
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Figure 5: lllustration of the Salvajina Dam from the Celsia Website'®



Figure 6: The Salvajina Dam and the planchones (2018)

From the beginning of its construction, the Salvajina

Dam was promoted by sugar elites in Colombia’s Cauca
region.'” Sugarcane growers, with support from the

World Bank and the Colombian government, created the
Regional Autonomous corporation of the Valle del Cauca
(CVQO), which modelled itself after the United States’
Tennessee Valley Authority.'”> The CVC was charged with
generating electricity, implementing an irrigation plan, and
designing engineering solutions to flooding in Cauca.'®
Though these goals seemed to respond to the demands of
landowners in the Cauca area, the resulting solution, the
Salvajina Dam, was destined to endanger the lives of many
and wreak havoc on the environment it touches.'™

BOX 3:
SALVAIJINA DAM FAST FACTS

= Construction started in 1980
= Construction completed in 1985

= Features a concrete face 161.85 yards high and
437.45 yards long

= The resulting reservoir is 16.15 miles long, with a
capacity of 619,952 acre ft.

= Flooded 17,219.55 acre ft.

= Displaced an estimated 10,000 people



Between 1980 and 1985, the Colombian government
contracted with the CVC to begin construction of the
Salvajina Hydroelectric Power Plant Dam in Cauca.'® This
dam was one feature of a broader project of “productive
modernization,” promoted by the World Bank in the
1980s.' Under a program called the “Lilienthal Plan,”

the CVC was able to propose and construct projects

like the Salvajina Dam, which catered to agricultural
entrepreneurs’ requests to tame the “unruly” water features
in the Cauca region.'” Though the Lilienthal Plan did
initially contemplate complimentary works like drainage
channels, pumping stations, and dikes to accompany

the construction of the Salvajina Dam, governance

issues prevented the majority of these projects from
being implemented.'™ Instead of creating a complete

set of projects that would fulfill all aspects of the CVC’s
mission, the purpose of the Salvajina Dam was reduced
to optimizing the river’s carrying capacity and ensuring
that Cauca’s sugarcane farms would continue to have an
adequate water supply.'”

This emphasis on economic productivity and responding
to sugarcane growers’needs came at the expense of other,
equally viable, and perhaps more long-term solutions.
Sugarcane landowners opposed “soft” techniques of water
regulation that lower income families, Afro-Colombian
communities, and indigenous populations proposed.'°
Sugarcane growers and the CVC officials consistently
opposed wetland restoration projects by questioning their
flood-control functions."" Similarly, they decried the high
cost of relocating dikes off the riverbanks of the Cauca
River because this approach would reduce the amount of
land that could be dedicated to sugarcane production."?
Sugarcane growers also opposed proposals to designate
select tracts of land for temporary storage of occasional
floodwaters because they view Cauca’s floodplains as

“a big factory in which industrial agriculture and technology
have changed the land’s natural characteristics to make it
more productive.”*®

Because of the CVC only considered a limited number of
options and has primarily been concerned with sugarcane
production, what will happen to the Salvajina Dam after it
ceases to be profitable remains to be seen.!'* At some point
in the future, the Salvajina Dam will accumulate more
and more sediment, causing its hydroelectric returns to
gradually decline.' Eventually this decline in output will
make the Salvajina Dam economically unviable.''® Some
predict that once the Salvajina Dam reaches this point

it will be dismantled, though some people familiar with
the situation like biologist Felipe Castiblanco expresses
skepticism about the plan and the speed at which actions
will be taken.'”

Sugarcane producers credit the Salvajina Dam as
realizing “the agrarian prosperity of Valle de Cauca, and
further praise the CVC as “eminent,” a “pioneer,” and

displaying “outstanding intelligence” in its engineering
ability.'® In stark contrast, Afro Colombian and indigenous
communities in Cauca view the Salvajina Dam as a
“turning point that led to their decline.”"* According to
these communities, the control over the Cauca River that
the CVC and the sugarcane industry sought to achieve
through the Salvajina Dam had important negative
impacts. For indigenous communities like Cerro Tijeras
the Salvajina Dam’s ability to optimize sugar production
is irrelevant. As Carlos Enrique Cobo Chandillo explained,
“the indigenous do not think about silver or economic
power.”1%

In the end, the CVC did not consult important actors
before constructing the Salvajina Dam. The sugar industry
represents one of Colombia’s most powerful and well-
organized economic sectors and has exerted incredible
influence over the CVC and its supervision of the Salvajina
Dam." Though Law 99 mandates the inclusion of other
actors on the CVC’s board, these opposing views have not
yet been successful as sugarcane growers on the CVC'’s
board of directors have been able to use their influence to
oppose plans that did not promote agricultural activities.'*
As a result of this limited input, the Salvajina Dam does
not incorporate local values, priorities, and interests and
has not facilitated a discussion about the region’s broader
development plan.'” These institutional imbalances
between the wealthy sugarcane producers and the
indigenous communities near the Salvajina Dam have led
to undeniable, potentially irreversible consequences for the
indigenous community of Cerro Tijeras.

THE SALVAJINA DAM’S NEGATIVE
CONSEQUENCES FOR CERRO TIJERAS

Immediately upon completion in 1985, the Salvajina Dam
flooded 5,248 acres ft land'* and displaced 10,000 people
in Cauca.'”” This abrupt change to the landscape created a
rupture in the area’s aquatic system that not only
implicated mobility within the territory, but also access to
food, healthcare, and economic opportunities.'* Because
the Salvajina Dam flooded so much land without first
removing the surrounding vegetation, many trees, plants,
and underbrush are rotting and contaminating the water
in the reservoir.’”” This contaminated water diminishes the
area’s fish population, attracts insects, and complicates
navigation across the reservoir.'® Rotting plant matter also
puts Cerro Tijeras’s access to potable water in danger and
today many school in the community lack access to clean
water.'?

In terms of mobility, the changes in water levels have
transformed a one-day trip into a journey that now takes
three days or even a week.”*" The Salvajina Dam also
destroyed at least seven footbridges that connected the
community and enabled safe passage over Cauca’s rivers.
Because the Salvajina Dam has become such a large part
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of Colombia’s infrastructure, members of the community
of Cerro Tijeras and the nearby indigenous communities
must ask permission to the military personnel before
going certain places.’* This inability to move freely about
their community has put members of Cerro Tijeras at
risk in times of health emergencies and has complicated
educational services within the community.

The Salvajina Dam also exacerbates nationwide economic
trends in some of the country’s most vulnerable
communities. The lack of mobility makes it difficult

for indigenous communities near the Salvajina Dam

like Cerro Tijeras to transport their produce along their
customary routes, forcing them to improvise, scale back,
or alter their plans.’®* The decline in coffee prices in 1989
made alternative economic activities like gold mining
more viable options for indigenous and Afro-Colombian
communities.” However, during this same time period,
the Salvajina Dam began accumulating gold-rich silt at the
bottom of its reservoir, effectively removing mining as an
option.™

In response to these negative consequences, thirty six
villages from six indigenous communities united in protest
against the CVC and the Salvajina Dam."* They claimed
several of the Salvajina Dam'’s effects were not merely
inconveniences, but instead human rights violations.'”
Their claims included: (1) Sale of land well below the
market prices; (2) isolation of the communities due to

the flooding of the roads;"* (3) impact on economic
activities such as fishing and the extraction of gold and
other minerals; (4) decomposing waste that produces
gases that affect the health of the local communities; and
(5) heavy reliance on planchones for transportation, which
have occasionally sank and caused the death of several
people.”'* Together these communities demanded that the
government address these human rights violations and
return their living conditions to as they were before the
construction of the Salvajina Dam.""

In response to this mobilization, the national government,
the regional administration, and the CVC signed an
agreement on August 17, 1986 (the“1986 Agreement”).!*!
The 1986 Agreement was meant to concretely state the
government’s commitments to restore and preserve the
affected communities’rights to education, mobility, and
health. The agreement also intended to mitigate the
harsh environmental and mobility consequences the
Salvajina dam caused within the Cauca region.'* In order
to achieve these goals, the 1986 Agreement included
concrete provisions concerning infrastructure, educational
facilities, health outposts, and other public services.'** The
government, the regional administration and the CVC

agreed to develop infrastructure and projects including:
communication routes; schools in each of the villages;
a local hospital in Suarez and three other health posts;
public services, including aqueducts and telephones;
relocation of land for mining projects; and fishing and
restoration plans.™

In spite of this agreement, as of 2014, less than thirty
percent of the 1986 Agreement’s provisions have

actually been implemented, leaving Cerro Tijeras and
other nearby communities in increasingly unstable

and undesirable conditions." Today, much of what the
national government, the regional administration, and the
CVC, which as of 1994 was restructured to become the
Pacific Energy Company (EPSA),**¢ promised in the 1986
Agreement has gone unfulfilled."*”



Constitutional Court
Decision of 2014
(Sentencia T-462A)

BACKGROUND TO THE CONSTITUTIONAL
COURT DECISION

The Nasa community in Cerro Tijeras, along with other
indigenous communities, brought legal action before the
Colombian judiciary demanding protection of their
fundamental rights to education, health, mobility, and prior
consultation.*® By 2014, after a series of actions decided by
the lower courts, the Constitutional Court of Colombia
agreed to review the case."” The Constitutional Court of
Colombia, established under the 1991 Constitution, is the
highest judicial body responsible for upholding and
interpreting the Colombian Constitution.'

The indigenous community of Cerro Tijeras claimed that
the construction of the Salvajina Dam substantially altered
and disrupted their way of life and cultural values."

These rights are guaranteed by the 1991 Constitution

and the 1986 Agreement between the community, the
corporation that initially built the Salvajina Dam (the CVC),
the Colombian national government, and the regional
administration.

To ensure compliance with these commitments, the
national government issued the Decree 3000 in September
1986, which created the Supervision and Evaluation
Commission of the Integral Development Plan of the
Salvajina Region.™ In 1994, under Decree 1275, the

CVC was restructured into Empresa Energia del Pacifico
(EPSA),"* which has owned the Salvajina reservoir since
1996, and as of 1999, carries out income-generating
projects such as housing investments and employment
opportunities.’ Since 2001, the Environmental Authority
and the Ministry of the Environment have also developed
activities to monitor and control the Salvajina Dam."*

CONSTITUTIONAL COURT FINDS IN FAVOR
OF CERRO TIJERAS

The Constitutional Court analyzed the conditions of the
indigenous communities and ruled in its 2014 Decision
that EPSA and the Colombian national government had
violated the Cerro Tijeras indigenous community’s
fundamental rights to (1) prior consultation, (2) education,
(3) health, and (4) free movement.'” Bellow we discuss the
findings of the Constitutional Court.

Prior Consultation

Prior consultation is a right that imposes a duty to

engage in a mandatory act of a dialogue between

ethnic or indigenous communities and the entities that
are looking to use the communities’land for a project
(typically involving significant profits and exploitation

of resources).'*® The purposes of prior consultation are

to give indigenous communities full knowledge of the
activities on their land, how these activities may affect their
land, and the ability to have meaningful participation on
the effects the potential activities will have on the land
and the community’s way of life.”** Inclusivity in State

and private activities that affect their lands is necessary
for indigenous communities whose way of life can be
completely disrupted given their cultural ties to the
land.'® Consultation requires more than just notification
that a project is planned, it requires that the views of the
community have an impact on the final decisions adopted
concerning the use of the land.'*! The responsibility of
providing a forum for prior consultation falls on both the
entities carrying out the proposed project and the Ministry
of the Interior.'*

The right of indigenous communities to prior consultation
is set forth in the 1991 Colombian Constitution and is
anchored in Article 2 of the UN Charter, which partly
serves to ensure democratic participation in decisions
that affect the livelihood of a State’s inhabitants.'*®
Specifically, the Ministry of the Interior is responsible for
the manner in which the specific stages are executed, and
the representatives of each of the projects are in charge
of actively participating in the process and providing the
resources needed for each stage.'** Here, the Court held
that the lack of prior consultation with the communities
concerning the Environmental Management Plan (EMP)
violated their fundamental rights.'®®

Importantly, the Court notes that at the national and
international level, the right to prior consultation did

not exist between 1980 and 1985, when the CVC built

the Salvajina Dam."® In other words, there was no

express State obligation for the CVC to consult with the
communities. However, in light of ILO Convention 107,
the”Indigenous and Tribal Populations Convention,” which
specifically guarantees free consent in case of displacement
from their ancestral lands, the Court found that even after
the completion of the Salvajina Dam, the right to prior
consultation is still enforceable pursuant to the EMP.'” This
finding comes in light of the EPSA having been ordered

to create an EMP years earlier and having made virtually
no efforts in that endeavor.'® Specifically, the Court
emphasizes the unreasonable amount of time the CVC
first, and now EPSA, have taken to make any progress

in this area, given that at the time of the decision it had
been almost ten years since the EPSA had been ordered to
consult with the affected actors and create the EMP.*¢?



The Court notes that Law 99 of 1993 “defines the EMP as
the set of activities that are aimed at preventing, mitigating,
correcting or compensating the environmental impacts
and effects caused by the development of a project, work
or activity.”'”® On November 22, 2004, by Order No. 1168,
the Ministry of the Environment obligated EPSA to create
an EMP, which was intended to ensure proper compliance
and operation of the Salvajina Dam." Most importantly,
the EMP served as the medium through which to ensure
prior consultation with the affected communities in the
Cauca region.'”

Specifically, the Court mentions three actions, all of which
were in 2006 that the EPSA should have taken: (1) identify
the affected communities; (2) assess the impacts on the
environment and socio-economics of the affected area; (3)
present an Environmental Management Plan with a prior
consultation that is future-focused on remedial measures
and active restoration of the violated fundamental rights.'”
The Court emphasized that proper prior consultation is
effectuated through true and adequate dialogue in which
concrete solutions are proposed and implemented with
the free and informed consent of the affected communities
and through continual agreement from them.'”

The Court does note that the corporation did initiate

a process of preliminary identification of the affected
indigenous communities in October 2006—twenty years
after the 1986 Agreement—which detailed active measures
of restoration.'” Nevertheless, as of the Court’s decision

in 2014, the EPSA had not substantially accomplished
very much in terms of the identification process, let alone
completed it."”* Today, over twelve years have passed while
the process remains in this liminal stage.

Education

The right to education is defined as the guarantee that
pertains to individuals reaching their full potential which
education helps to attain. Moreover, it is the duty of the
state to provide education to all people in the country.'”
With respect to this right, the Court noted that this right
was being violated through (1) the lack of infrastructure
and supplies available to foster an educative environment,
and (2) the distance and inadequacy of the roads children
use in traveling to school.'”®

With respect to infrastructure and supplies, the Court
found that the conditions of the school buildings and
educational centers in this indigenous community

created an environment that was not conducive to proper
education. The teachers lacked sufficient supplies necessary
to give their students a quality education. Schools were
noted to have few desks and the ones that were available
were of poor quality.'”” Moreover, the Court specifically
identified one school—the Mixed Rural School of San
Jose—where some of the classrooms were under years of

unfinished construction, the kitchen and food area floors
were cracked, and the bathrooms were not operational.'®
Furthermore, in regards to the long distance between the
schools and the children’s homes, the children are forced
to trek through unsafe areas for hours at a time, leaving
them vulnerable to encounters with dangerous groups or
treacherous natural conditions and making them more
likely to drop out of school altogether.*! For instance,
children stated that they had to walk for an hour through
uneven, muddy roads.'®

Health

The right to health requires that the entire Colombian
population have health facilities and services available

to them.'® With respect to health, the Court found that
the indigenous communities did not have adequate
medical centers on their lands. The nearest hospital was
several hours away and necessitated healthcare resources
in the community’s territory." It was noted that many
areas did not have health posts and those that did lacked
sufficient personnel and resources to run a suitable health
system.'® Thus, the communities’members were required
to trek to Suarez or further outside of Cerro Tijeras in
order to receive adequate treatment.'®® Getting to Suarez
by planchén depends on the distance of the community
members from the Salvajina Dam’s pier, but usually takes
about nine hours from the pier because of the planchones’
limited schedule.’® Otherwise, there are limited methods
of transportation and people are often forced to walk all
the way to Suarez.'® These conditions manifested in a
lack of availability and accessibility to health posts that are
capable of dealing with medical afflictions.'®

Right to Free Movement

The right to free movement is characterized by a person’s
broad right to freedom, meaning that a person has the
right to move and transition from one place to another
freely.” The Court found that the government, along
with the CVC, were in violation of this fundamental right
because the latter broke its obligations with respect to
movement.'”! The CVC previously committed to building
pedestrian bridges and connecting paths.'”* At the time
of the decision, the bridges and additional paths were
either not in adequate condition, or not built at all."® The
roads available in the communities were in very poor
condition and they presented risks to those who travelled
on them." Moreover, the Court found that the CVC and
EPSA, as the current owner of the Salvajina Dam, violated
the communities’ free movement because it limited the
use of the river transport service’s barges to get across the
Salvajina Dam."®



THE COURT’S ORDERS

The Court underscored that the corporations CVC and
EPSA’s lack of compliance with this Agreement and the
Environmental Management Plan (EMP), has led to
violations of the indigenous communities’ fundamental
rights to free movement, health, and education.'® Four
years later, however, the decision has only partially been
implemented by EPSA."” The national government still
fails to recognize the culture, cosmovision, and specific
legal rights of the Nasa community in Cerro Tijeras.

“[...] [D]ue to the construction of the Salvajina
Hydroelectric Plant on the initiative of the
Regional Autonomous Corporation of Valle del
Cauca (CVQ), several indigenous communities
were affected, since they were displaced for the
execution of the works; with this displacement
serious affectations to their subsistence were
generated, because they were isolated, their
daily activities changed substantially and they
continue without basic services necessary in
the matter of health and education, among
others." %8

In light of the its findings, the Court set forth eight
enumerated orders, primarily intended to expedite and
concretize active remedial steps to ensure the right to
prior consultation, education, health, and freedom of
movement:'”’

First, the Court reversed the ruling of the lower courts,
which had denied relief to the indigenous communities
filing suit. The Court thereby granted the protection of the
Cerro Tijeras indigenous community’s fundamental rights
to prior consultation, freedom of movement, health, and
education.””

Second, the Court ordered EPSA to complete, within

six months from notification of the Court’s decision, its
process of consultation with the communities, which
started only formally in 2006. Specifically, the Court
ordered that EPSA must complete the Environmental
Management Plan and ensure genuine space for the
participation by consulting the indigenous communities
to obtain their free and informed consent. The EMP is

the vehicle through which EPSA and the communities
can assess the possibility of restoring (1) transportation
through the reservoir; (2) infrastructure and passable
roads; and (3) other methods agreeable to the community
to solve issues with freedom of movement, education, and
health.” To ensure compliance, the Court further ordered
EPSA to submit a detailed report, specifying the meetings
and resolutions reached with the community of Cerro
Tijeras.®

Third, the Court ordered the Ministry of Environment
and Sustainable Development, the CVC, the Ministry of
the Interior, and the mayors of Suarez and Morales in
the Cauca region to permanently join in the consultation
process and to assess the tangible impact that the
construction and operation of the Salvajina Dam has
had on these areas. Moreover, within forty-eight hours
of notification of the decision, these entities were
required to initiate necessary measures to incorporate an
infrastructure plan for the construction of roads to ensure
free movement.?”

Fourth, the Court ordered, that within a year of the ruling,
EPSA, the Ministry of Environment and Sustainable
Development, the CVC, the Ministry of the Interior, the
mayors of the municipalities of Suarez and Morales of the
Department of Cauca and the Governor of the appointed
department must create an assessment plan for the
construction of a marginal highway that includes timetable
be prepared with deference to budgetary restraints.?*

Fifth, the Court ordered that in order to improve the
health and education systems in the communities, the
statewide departments of the Ministries of Health and
National Education should work with the local Secretariats
of Education and Health of the Government of the
Department of Cauca. These two departments were
ordered to begin to modify the educational facilities in the
communities, in a period not exceeding six months, so that
the facilities have sufficient supplies and are have adequate
conditions for classes to be held. Further, they were
ordered to ensure the uninterrupted function of the health
posts in the communities.®

Sixth, the Court ordered that several other governmental
bodies help facilitate and ensure the development

and compliance of the EMP. The Court ordered the
Ombudsman’s Office to “advise and accompany” the
communities in the process of prior consultation

with EPSA through visits to the communities and to
prepare a report on the progress and culmination of the
consultation.?®

Seventh, the Court also called upon Delegate Attorney
for Indigenous Affairs, Attorney General of the Nation to
oversee the EMP and noted that the Seventh Chamber of
Review of the Constitutional Court would itself monitor
the fulfillment of the orders.?"

Eighth, the Court stated that it would strictly monitor
compliance with all of its orders.?*®



Incomplete
Implementation of
Sentencia T-462A

INADEQUATE PROGRESS BY THE COMPANY
EPSA

On October 15, 2014, three months after the
Constitutional Court decision, Celsia, the parent company
of the corporation EPSA, approved a corporate policy on
human rights.?” This policy states an explicit commitment
“to respect and promote Human Rights . . . in keeping with
the Universal Declaration of Human Rights and in
accordance with the regulatory systems applicable in the
countries where we conduct business activities.”
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Following the 2014 decision and in keeping with this policy,
EPSA had meetings with the Cerro Tijeras indigenous
community which involved a variety of issues including the
areas and routes that needed improvement, with respect to
movement and transportation, and EPSA noted their plan
of action to address these problems.?"* EPSA subsequently
hired a surveyor to identify the problematic routes.?* The
Cerro Tijeras indigenous community then confirmed

that these routes contributed to the mobility issues in

their community.® EPSA also reached out to various
Colombian government entities including the mayors of
Suarez and Morales, the governor of Cauca, as well as
indigenous authorities asking for their presence in helping
to complete the mandates of the 2014 decision.”

In September 2016, EPSA, along with the government,
came to an agreement with the Cerro Tjjeras indigenous
community with respect to what would be included

in the draft for the EMP entitled“Prior Consultation
Document concerning the formulation of Agreements
and Protocolization” (the 2016 Agreement).** The

2016 Agreement between EPSA and the Cerro Tijeras
indigenous community, is split into several dimensions
including physical, biotic, socioeconomic and cultural.*'¢
The 2016 Agreement outlines a plan for the management
of the effects of the Salvajina Dam on the surrounding
area including waste and bioproduct management, native
plant regrowth, and other environmental impact control
measures.””” Some of the measures include creating

plant nurseries and carrying out regular inspections of
the water quality.*'* Moreover, EPSA agreed to improve
transportation in the communities by improving the roads
and river transportation, as well as establish a fish farm in
the Salvajina Dam area among other remedies.*"”

According to Celsia’s website, the consultation process
is in the follow-up phase before the Ministry of the
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Interior.” The EPSA claims that the next step after the
final consultation occurs would be to present the EMP to
the Environmental Authority where they can carry out the
EMP through an administrative act.”! Celsia claims that
only then can the company begin to implement the EMP
and the 2016 Agreement.””

Despite EPSA’s steps towards agreement and

consultation with the community, there are still significant
shortcomings with respect to their obligations under the
Constitutional Court decision. As discussed above in Part
IL, the Court ordered EPSA to address mobility issues in
an EMP and to construct a highway within one year of

the decision. In 2013, pre-dating the Constituional Court
decision, EPSA did pay for the construction of a road that
would border the southernmost towns; other towns also
got access to one better-quality road about a year ago

but still do not have reliable daily access on this road.*?
EPSA did not construct these two roads itself, however, but
rather funded the projects and then left them to a contractor
to complete.??* Moreover, according to a biologist who has
studied the impact of the Salvajina Dam and has worked
closely with the Cerro Tijeras indigenous community, the
communities are not satisfied with the agreements with EPSA,
especially as it pertains to road infrastructure.”® Depending on
where EPSA surveys and constructs the roads, some people
think that the roads will benefit them by giving them ready
access to transport their crops and goods to the market, and
others claim that a misplaced or roughly constructed road will
damage their land if constructed on top of their crops.?*

Therefore, a close level of consultation is necessary to

ensure the least possible disruption to the greatest number
of members of the community. In addition to the almost
complete lack of access to suitable roads, the Cerro Tijeras
indigenous community’s primary mode of transportation is a
single ferry (planchon) EPSA only gave that to the community
after the community vociferously and repeatedly petitioned
for a mode of transportation.””” Relatedly, while EPSA did
build some bridges over the Inguito River more than thirty
years ago, they have not maintained or repaired them, leaving
them unfit for use.”® Ultimately, as one group leader in the
community put it:

“We are working to finalize the Environmental
Management Plan (PMA), but knowing that
there is a court decision in our favor, we can say
that the corporation has made some attempts
and made a few small advances, but if one is
truly conscientious that they have a huge debt to
pay, one ought to pay it much earlier. The little
that the corporation has done is because of the
pressure we have put on them and because of
the court decision. As for the state, that is more

delicate because | would say that the state has
moved an eyelash—I would say that the state,
instead of trying to cure everything, wants to
add even more debt than there already is . . . if
there is a court decision, it should be a matter of
immediate implementation. 22

GOVERNMENT INADEQUACIES

The Constitutional Court decision should be read in light
of international law, which binds Colombia because
Colombia is a monist State, which means that
international law determines the content of domestic law
within the country.?” Indeed, Colombia’s Constitution of
1991 provides that”[i]nternational treaties and agreements
ratified by Congress that recognize human rights and
prohibit their limitation in states of emergency have
domestic priority.”?! In other words, where Colombia has
signed or ratified an international treaty, this treaty is
immediately implemented in Colombia and can preempt
Colombian law.??

One relevant international treaty here is the Additional
Protocol to the American Convention on Human Rights
in the Area of Economic, Social, and Cultural Rights
(“Protocol of San Salvador”), which Colombia ratified on
October 22, 1997.%* The Protocol is a multilateral treaty
that obligates the State parties to uphold certain rights,
including the rights to health, a healthy environment,

and education.”* In terms of education, for example,

the Protocol states that the right to education entails
ideological pluralism, full participation in society, and
fundamental freedoms.* With respect to the environment,
the Protocol states that“The States Parties shall promote
the protection, preservation, and improvement of the
environment.”?* These provisions obligate the Colombian
government on a fundamental level of international law,
and the Colombian Constitution of 1991 reinforces the
obligations on a domestic law level. Thus, as a monist
State, Colombia voluntarily obligates itself under a dual
international-domestic legal framework.

Moreover, an act of commission or omission is always
imputable to the State where it is undertaken by state
agents, regardless of the level of government at which
those State agents operate.” With respect to education,
health, prior consultation, and mobility, the Colombian
government also obligated itself to fulfill certain promises
to the Nasa Indigenous Community in Cerro Tijeras
when it signed the 1986 Agreement with the community.
The 2014 Constitutional Court decision also legally
obligates the government to comply with its fundamental
obligations and promises it made in the 1986 Agreement.
In the 1986 Agreement, the National Government
promised to support the CVC’s public works.?* They

also promised to (1) supervise the implementation of
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the 1986 Agreement; (2) analyze and support plans for
development or services; (3) propose means of legal
character to change the poor conditions experienced by
the community; and (4) maintain communication with
the Communities and relevant authorities implementing
plans for the Communities.” The Constitutional Court
underscored these unfulfilled promises and legally bound
the government to follow through on them.

To date, the Cerro Tjjeras indigenous community argues
that the national government continues to infringe on
their rights to prior consultation, education, health, and
mobility. Specifically, while EPSA has at least met with the
communities after the 2014 Decision to consult on plans
to build more roads and infrastructure, the government
has failed to initiate any meetings or provide support to
the community.?* The communities assert that despite the
orders contained in the 2014 Decision, the government has
not followed through in completing the orders in order to
help restore the rights of the community and respect their
way of life, cultural values, and cosmovision.*"!
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PART IV

The 2014 Decision of the Constitutional Court of Colombia
guaranteed numerous rights and protections to the Cerro
Tiejras and other communities impacted by the Salvajina
Dam. However, the government and the company have
not carried out their obligations under the decision and
the Court has failed to enforce it. Below we contextualize
the 2014 Decision in the international human rights law,
to which Colombia is bound. We describe how the current
situation of the Cerro Tiejras communities falls short of
the government’s obligation in regard to education, health,
and movement.

EDUCATION

A framework for governmental human rights responsibility
with respect to education is elucidated through a“4-As”
framework*? under the International Covenant on
Economic, Social, and Cultural Rights (ICESCR). Colombia
is a party to the ICESCR and the Additional Protocol to the
American Convention on Human Rights in the Area of
Economic, Social and Cultural Rights (Protocol of San
Salvador), and so it must comply these treaties that
recognize the right to education.*® In order for a
government to be compliant with its obligations, the public
education the state offers must be available, accessible,
acceptable, and adaptable.?*

The community’s cosmovision directly influences their
educational vision as well. As one community authority
described it, “for our culture, school and university are not
merely four walls. It is everything that we have in nature.
We go outside of the four school walls, and we go to the
rivers, the mountains, and the sacred sites. The idea is that
students know about what the community has and that
they learn to recognize it.”**

BOX 4:
RIGHT TO EDUCATION

International Covenant on Economic, Social, and
Cultural Rights (ICESCR) - Universal System of
Protection of the Human Rights.

ARTICLE 13

1. The States Parties to the present Covenant recognize
the right of everyone to education. They agree that
education shall be directed to the full development

of the human personality and the sense of its dignity,
and shall strengthen the respect for human rights

and fundamental freedoms. They further agree that
education shall enable all persons to participate
effectively in a free society, promote understanding,
tolerance and friendship among all nations and all
racial, ethnic or religious groups, and further the
activities of the United Nations for the maintenance of
peace.

2. The States Parties to the present Covenant recognize
that, with a view to achieving the full realization of
this right:

(a) Primary education shall be compulsory and
available free to all;

(b) Secondary education in its different forms,

including technical and vocational secondary education,
shall be made generally available and accessible to all
by every appropriate means, and in particular by the
progressive introduction of free education;

(c) Higher education shall be made equally accessible
to all, on the basis of capacity, by every appropriate
means, and in particular by the progressive
introduction of free education;

(d) Fundamental education shall be encouraged or
intensified as far as possible for those persons who
have not received or completed the whole period of
their primary education;

[...]

Additional Protocol to the American Convention
on Human Rights in the Area of Economic, Social
and Cultural Rights (Protocol of San Salvador) -
Inter-American System of Protection of the Human
Rights.

ARTICLE 13
Right to Education

1. Everyone has the right to education.

2. The States Parties to this Protocol agree that
education should be directed towards the full
development of the human personality and human
dignity and should strengthen respect for human
rights, ideological pluralism, fundamental freedoms,
justice and peace. They further agree that education
ought to enable everyone to participate effectively in a
democratic and pluralistic society and achieve a decent
existence and should foster understanding, tolerance
and friendship among all nations and all racial, ethnic
or religious groups and promote activities for the
maintenance of peace.

3. The States Parties to this Protocol recognize that
in order to achieve the full exercise of the right to
education:
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a. Primary education should be compulsory and
accessible to all without cost;

b. Secondary education in its different forms, including
technical and vocational secondary education, should
be made generally available and accessible to all by
every appropriate means, and in particular, by the
progressive introduction of free education;

c. Higher education should be made equally
accessible to all, on the basis of individual capacity,
by every appropriate means, and in particular, by the
progressive introduction of free education;

d. Basic education should be encouraged or intensified
as far as possible for those persons who have not
received or completed the whole cycle of primary
instruction; [...]

Availability

In this framework, availability is defined as the ability for
children to get free, government subsidized education with
acceptable infrastructure and competent teachers who can
adequately teach.*® A potential violation of educational
availability occurs, for example when there is not installed
infrastructure, or the schools lack of space to accommodate
the students or the necessary number of teachers.?*”

In Cerro Tijeras, schools are divided into primary
(elementary) school and secondary school (middle school
and high school).* Students’ parents built these schools
without help or limited funding from the local or national
government.* While the schools have access to electricity,
it is not reliable and will go out for extended periods of
time when there is bad weather.*" Even without electricity,
however, classes are still held.”' The schools do not have
access to drinking water in either the primary or secondary
school.”? Schools do have bathrooms, but the majority

are in bad condition.” The bathrooms do not have
finished floors and the plumbing is lacking in some of the
facilities.®* None of the schools in the territory have air
conditioning or heat.”

The primary schools contain pre-kindergarten through
fifth grade and, often, many of the grades are forced to be
taught together.> Because all the grades in primary school
are taught in the same room, teachers often struggle to
provide adequate instruction and attention to all of the
students.®’

Secondary school, which is comprised of grades six
through eleven, are taught separately in kiosks built by the
students’ parents.”® The kiosks have two rooms—one is
the library and the other is a classroom made of wood.*
The roofs of the kiosks are made of wooden boards.?"

Jose Olmedo Baicue, a teacher at La Institucion Educativa
Agroambiental Agua Clara (La Institucion), a secondary

school located in Cerro Tijeras, describes the school as
“pretty abandoned and in very poor condition.”*! The
children wish to have better chairs as their current chairs
are deteriorating, have nails sticking out of them, and
often come apart.?* Similarly, the desks are not in good
shape and the school is forced to repeatedly repair them.
Children are also left without enough books available
in the library to supplement their education. The local
indigenous government association allots some money
for the schools’ books, but it is not sufficient to provide
all the books required for a comprehensive curriculum.*
The bathrooms at the schools are located outside of the
kiosks and do not have sinks and the parents are forced to
provide soap for the students to use to maintain hygiene.*
While the secondary schools do have computers, they are
old and their internet connection is very slow.*® Students
at the schools want more computers because they are
often forced to share a computer as there are not enough
for each student.*”
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Accessibility

Accessibility is characterized by an educational system

that does not discriminate and is accessible to all

students including marginalized groups.?*® Accessibility is
considered to be lacking if a school refuses to register some
groups (e.g. undocumented immigrants), a school lacks of
physical accessibility (e.g. the school is not within a safe
and reasonable convenient geographic location), or there
is a lack of economic accessibility (e.g. when states do not
cover all the expenses related to primary education such as
uniforms, transportation, school supplies, et. al.)

While many of the communities have primary schools
that are relatively close to the children’s homes, children
attending secondary school are often forced to walk
between one to three hours*® through deteriorating roads
and possibly the wilderness depending on the location

of the homes.?”® Because school starts at 8:00 am, some
students are forced to leave their homes at 5:00 am

in order to arrive in time for their classes.?”* The same
children must walk two hours back home after leaving
classes at 2:20 or 3:10 pm for primary school and secondary
school respectively.?’? There is currently no transportation
for the children to use at the schools and thus these

long walks have deterred students from completing their
education.

For students in Cerro Tijeras, costs for school supplies pose
another barrier to accessibility. Parents must buy school
supplies for their children as well as a uniform.?” These
costs can place an economic strain on parents, particularly
those with several children in school.”*

Acceptability

Acceptability is ensured when the educational content is
pertinent, does not discriminate and is culturally suitable
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and of sufficient caliber. Further, acceptability requires that
the facility is safe and teachers conduct themselves in an
appropriate manner.”” A violation may occur when, for
instance, the school’s curriculum and texts must conform
to certain government principles that exclude the cultural
specificities of the students.?”

The integration of culture in the classroom setting is of the
utmost importance to the indigenous community of Cerro
Tijeras.?”” However, the government requires that schools
in Cerro Tijeras adhere to a national curriculum that

does not leave sufficient time to teach the community’s
cosmovision during school,?® and sometimes the national
curriculum conflicts with this cosmovision. For example,
schools are forced to teach that only biological things have
life, however, in the Nasa culture, rocks also have life.?”

In order to fully integrate their culture into education, the
Cerro Tijeras indigenous community believes in using a
traditional cultural desing; like the torpa or fogon, instead
of the traditional western classroom setup which the
government defines.” Through their traditional design,
dialogue, which is very important to the culture, could be
used in order to motivate the students to learn the Nasa
culture !

One unifying thread of the community’s culture is their
utmost commitment to the preservation and instruction
of their proper language, Nasa Yuwe. There are only
approximately thirty-five to forty community members
who speak Nasa Yuwe.?? While some community members
learn the language at their homes because parents and
other relatives have taught it to them since birth,*® the
community also wants that their children need to be
educated in Nasa Yuwe at school.?® It can take up to three
or five years to properly teach the language.”® Currently,
approximately four teachers within the entire resguardo
speak Nasa Yuwe.?* The remaining teachers are appointed
by the national government and are not members of the
community, meaning that they are not trained in the
language or in related Nasa cultural practices.® When
children do learn Nasa Yuwe at school, it is only for about
an hour a day or up to two hours per week.*®

Ultimately, preserving a sense of cultural pride
contributes directly to the children’s willingness and
ability to adequately learn the language.”® Even when the
community has made the specific request to the national
government to better preserve the language through the
printing and dissemination of a book on Nasa Yuwe, the
government has failed to subsidize the project.*® As such,
diversions from the Nasa way of life, through both the
national government’s overt influences and inaction, can
serve to dismantle a fundamental layer of existence for the
Cerro Tijeras indigenous community.**!

Currently teachers in Cerro Tijeras’schools are from
outside of the Nasa people.*>The schools have only three

or four bilingual Spanish-Nasa Yuwe teachers and across
the Cerro Tijeras territory.?* Ultimately, the community
wants more teachers that are either of the Nasa culture or
equipped with knowledge of the culture.?* Moreover, the
indigenous community not only seeks respect for their
traditions from the national government, but also practical
assistance in the form of better school buildings and the
development of cultural centers throughout Cerro Tijeras.
Within these centers, community members can teach
each other traditional practices such as weaving and other
artisanal works.?® These centers can also better focus on
preserving the Nasa Yuwe language and their rituals, which
are passed along from generation to generation primarily
through oral tradition.?”
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Adaptability

Adaptability is satisfied when the education system
advances with the changes in society and aids in
challenging inequalities, can evolve to suit local
conditions,”® and it is able to accommodate cultural
diversity.

In Cerro Tijeras, children between the ages of thirteen

and fourteen drop out of school very often.?” Of the
roughly 100 children who enter primary school, only sixty
percent reach secondary school.*® Only two percent make
it to public university.*” The internal armed conflict and
the presence of other delinquent groups have affected
adolescents in Cerro Tijeras by recruiting them with false
promises of money, food, and other opportunities.’*” In
2017, only six students graduated and just one student
went to college.’® Attending college is a challenge for
indigenous young people because of the costs associated
with tuition and housing.** Moreover, many students who
finish secondary school must work in order to support
themselves and their families.?*

HEALTH

The indigenous community of Cerro Tijeras roots
healthcare to their land and cosmovision. The community’s
deep-seated connection to their land is manifested in

that they rely on specific plants such as la ortiga and la
pacunga®® and organic products for medicinal purposes.
Moreover, their cultural value for deference to the wisdom
of their elders informs their reliance on these elders to
diagnose illnesses and assess proper care for community
members. For more culturally-specific malaises such as
Mal de Ojo (evil eye)®” and El Susto (shock),*”® community
members rely on eight elders throughout Cerro Tijeras®”
to diagnose the ailment and treat it with plant-based
medicine.?'?
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BOX 5:
RIGHT TO HEALTH

International Covenant on Economic, Social, and
Cultural Rights (ICESCR) - Universal System of
Protection of the Human Rights.

ARTICLE 12

1. The States Parties to the present Covenant recognize
the right of everyone to the enjoyment of the highest
attainable standard of physical and mental health.

2. The steps to be taken by the States Parties to the
present Covenant to achieve the full realization of this
right shall include those necessary for:

(a) The provision for the reduction of the stillbirth-
rate and of infant mortality and for the healthy
development of the child;

(b) The improvement of all aspects of environmental
and industrial hygiene;

(c) The prevention, treatment and control of epidemic,
endemic, occupational and other diseases;

(d) The creation of conditions which would assure to
all medical service and medical attention in the event
of sickness.Article 13

Additional Protocol to the American Convention on
Human Rights in the Area of Economic, Social and
Cultural Rights (Protocol of San Salvador) — Inter-
American System of Protection of the Human Rights

ARTICLE 10
Right to Health

1. Everyone shall have the right to health, understood
to mean the enjoyment of the highest level of physical,
mental and social well-being.

2. In order to ensure the exercise of the right to health,
the States Parties agree to recognize health as a

public good and, particularly, to adopt the following
measures to ensure that right:

a. Primary health care, that is, essential health care
made available to all individuals and families in the
community;

b. Extension of the benefits of health services to all
individuals subject to the State’s jurisdiction;

c. Universal immunization against the principal
infectious diseases;

d. Prevention and treatment of endemic, occupational
and other diseases;

e. Education of the population on the prevention and
treatment of health problems, and

f. Satisfaction of the health needs of the highest risk
groups and of those whose poverty makes them the
most vulnerable.

In addition to their traditional healthcare, the community
of Cerro Tijeras also recognizes the necessity of western
medicine. Community members acknowledge that
complex diseases, such as cancer, diabetes, and coronary
disease, require more progressive treatment.*"! While
they recognize that they have ancestral remedies that
could replace vaccines almost entirely, they comply with
obligatory vaccinations, which they administer to their
children four times a year.?

This hybrid approach to healthcare—combining
indigenous practices and occidental medicine**—reflects
the community’s distinctive blend of tradition and
pragmatism. Nevertheless, the national government has
not respected their consultation process within Cerro
Tijeras and the traditional medicinal practices they prefer.’*
As such, the Cerro Tjjeras indigenous community demands
from the government the ability to freely practice its
traditional forms of medicine, while still having access

to hospitals that are well-supplied with trained medical
professionals and equipment.*”® Moreover, they would like
for doctors to be permitted to prescribe not only occidental
medicines, but also traditional medicines.?'®

Within the community, primary medical-care personnel
are called health”promotores.” Promotores are members

of the communities that are affiliated with the local
Empresas Promotoras de Salud Indigena (EPSI).*" They act
as proxies between the community and the EPSI. There
are approximately seven health promotores for the total
thirty-seven veredas in Cerro Tijeras.*'® Without access to
many roads or other accessible modes of transportation,
promotores often travel by foot to each and every house
within their designated veredas in the community’s
territory.*" At each house, they assess a comprehensive
array of health and social welfare-related matters including,
but not limited to, sanitation, personal hygiene, access

to potable water, the conditions of the kitchen within

the home, the building materials out of which the home
is constructed, whether the children attend school, and
the health conditions of each family member within

the home.*® Promotores also tend to illnesses within the
community if, for example, a child gets sick at school, a
promotor can come to a nearby health post to treat him or
her.?*! Otherwise, it is not uncommon for a teacher within
the school to leave the other children behind and transport
the sick or injured child either by foot or motorcycle to the
nearest health post.??
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Currently, the entire Cerro Tijeras region only has one
hospital within reach, which is located in Suarez.* This
hospital is 15 miles of distance from the most distant part
of the Cerro Tijeras indigenous community. This means
that there is only one functioning hospital to treat the
more than 4,000 people living in Cerro Tijeras.** Within
the hospital, the emergency room only has three beds and
the more general hospitalization area has four.’®

—
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Figure 9: Waiting Area Outside the Emergency Room at the
Hospital in Suarez

As a result, community members describe traveling hours
to the hospital in Suarez, only to stand in a long line, with
no guarantee of treatment due to the lack of space and
personnel.* Indeed, one Suarez hospital employee attests
to the great demand for emergency services.’” Many
people have to return to their towns without medical care
because they have no place to stay near the hospital.**
For pregnant women in Cerro Tijeras, the return home

is not a viable option, which requires many women to
travel to the hospital in Suarez up to a month in advance
of their expected delivery date in order to ensure that

they can receive medical attention when they go into
labor.*® Otherwise, these women risk going into labor
without ready access to an ambulance or medical center.?®
Nonetheless, even for those who do get treatment at the
hospital, it is not always adequate healthcare.®' There was
a case where several young girls from Cerro Tijeras were
discharged from the hospital in Suarez, only to pass away
the next day.*?

Apart from the hospital, there are only about five smaller
health posts throughout the entire community’s territory,*
and they do not function consistently and are not well-
supplied.** The lack of sufficient health posts also impacts
the elders”ability to properly treat patients. The eight
elders instead have to travel to individual homes or rely on
communal spaces, which are often not adequate places to
provide medical care.*”

When community members do receive treatment at the
hospital, government-appointed doctors from outside of
the community attend to them.** These doctors readily

prescribe occidental medicines and pills, but completely
ignore patients requests for plant-based medicine more

in line with their traditional methods of healthcare.?*’
Community members’take issue with this practice, because
in their view western medicine is merely curative and

not preventative and doctors do not adequately measure
dosages on a person-by-person basis.**

Moreover, the construction of the Salvajina Dam has
harmed the indigenous communities’sources of traditional
medicine because “the plants that [they] use are affected by
the water contamination after the construction.”* Indeed,
elders have told community members that when the Salva-
jina Dam did not exist, they had access to many plants that
they could use in their rituals and as a source of traditional
medicine, but that because of the construction of the Salva-
jina Dam, it is more difficult to locate the same plants and
sometimes they have to travel long distances to other ter-
ritories to find them.3*

The inundation from the Salvajina Dam has also damaged
crops that the community used to nourish themselves,
leaving children to eat packaged goods instead of organic
products.®*! Moreover, the Salvajina Dam has changed

the climate to such an extent that certain crops no longer
survive.’*? Where before, a narrower river existed, the lake’s
wider body creates something akin to a mirror, which

then reflects the sun more within close range and elevates
temperatures.®® At night, the converse happens, and the
lake absorbs cold and creates a layer of fog over nearby
crops and plants.** For the coffee plant, especially, this
colder weather causes the plant to become more susceptible
to diseases that cause its leaves to fall off or for its fruit

to remain unripened.** The same is true about the fish

that the community used to rely on as fresh-catch.** The
Salvajina Dam’s wall interrupted the natural ecosystem for
many local fish—including the Bagre, the Bocachico, and the
Sdbalo—causing them to die out.** This diminution in local
fish has also led to less fishing, which forces community
members to purchase canned fish instead of purchasing it
fresh from local vendors.?*® As such, one of the community’s
requests to the national government is guaranteed access

to healthier food and organic crops as well as specialists in
organic vegetation who can teach the community how to eat
healthier food.**

Moreover, while the majority of community members rely
on the planchén as their primary mode of transportation,
when it comes to emergency medical services, a near com-
plete lack of ambulances and suitable roads*® has proved fa-
tal for members of Cerro Tijeras.®® A pregnant woman who
went into labor in the middle of the night could not get ac-
cess to an ambulance and miscarried.*? A five-year old child
with a respiratory illness also could not get to the hospital in
time and died before receiving medical attention.** Plenty
more children, adolescents, and adults have died as a result
of the complete lack of ambulances, poor cellular service to
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reliably call the one functioning ambulance, and lack of
proximity to hospitals that offer emergency care.®*

The Cerro Tijeras indigenous community feels that the
current health system is poor and that the government
has not complied with its duties to the community.* Thus,
the community is asking for a health model that better
ties traditional health practices with occidental healthcare.
This can be accomplished in several ways. First, providing
health posts with both proper staff and resources is
necessary in order for the people in Cerro Tijeras to get
access to healthcare.® In particular, the community wants
eight heath posts with permanent and qualified staff,
meaning both community elders and western medical
professionals.*” The posts also need to be stocked with
more medications to treat the community.®*

Second, the construction of a health center within the
community could help reduce some of the problems
associated with the current healthcare system.** In

the medical center they envision, the elders would be
able to evaluate their patients and create traditional
medicinal options for them.** The elders would also be
able to send them to hospitals when they determine that
traditional medicines would not be enough.*! Health
Policy coordinator for Cerro Tijeras, Meraldino Caviche
Ulchar, believes that the village of Amparo would be a
good location for this medical center because it is most
accessible to everyone in Cerro Tijeras.*?

Third, Cerro Tijeras wants a laboratory where their
traditional medicines can be produced and bottled.** The
province of Altamira would be the ideal location due to
some advances that have already been made in that area.
The community is asking for government funding to aid in
cultivating the plants necessary for these medicines.*®
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Fourth, the community would like for there to be
ambulances dedicated to serving the Cerro Tijeras
indigenous community.**. In addition, the government
must provide alternative forms of transportation so that
the community can get to the hospitals in Cali and/or
Popayan,®” if a more specialized treatment is needed.

MOVEMENT

The construction of the Salvajina Dam severely impacted
mobility throughout the Cerro Tijeras region. Before

the Salvajina Dam, the river was easier to cross because
it was narrower and there were wide bridges crossing
it.**® Once EPSA built the Salvajina Dam, however, these
bridges were destroyed, and the only ones that EPSA has
since added are across the Inguito River, not the Cauca
River. They are in poor condition and never properly
maintained.*’ With an almost complete lack of navigable
roads as well, the community is left to walk long distances
by foot or to rely on fluvial transportation.’”

BOX 6:
RIGHT TO MOVEMENT

International Covenant on Economic, Social, and
Cultural Rights (ICESCR) - Universal System of
Protection of the Human Rights.

ARTICLE 12

1. Everyone lawfully within the territory of a State
shall, within that territory, have the right to liberty of
movement and freedom to choose his residence.[...]

3. The above-mentioned rights shall not be subject to
any restrictions except those which are provided by law,
are necessary to protect national security, public order
(ordre public), public health or morals or the rights and
freedoms of others, and are consistent with the other
rights recognized in the present Covenant.[...]

American Convention on Human - Inter-American
System of Protection of the Human Rights

ARTICLE 22
Freedom of Movement and Residence

1. Every person lawfully in the territory of a State Party
has the right to move about in it, and to reside in it
subject to the provisions of the law.[...]

2. Every person has the right lo leave any country freely,
including his own.

3. The exercise of the foregoing rights may be
restricted only pursuant to a law to the extent
necessary in a democratic society to prevent crime or
to protect national security, public safety, public order,
public morals, public health, or the rights or freedoms
of others.[...]

After the construction of the Salvajina Dam, the
communities were only able to secure access to free fluvial
transportation after pleading with EPSA, who originally
did not want to give the communities anything.*! After

a hard-fought battle, EPSA did eventually provide them

a free barge, called a planchén, which has a maximum
capacity of roughly 200 people,*” to transport community
members across the reservoir.’”® The planchén only

makes one round trip daily—one for departure and one
returning.*”* On weekdays, the planchon leaves at 7:00 am
and arrives at the pier in Suarez at about 4:00 pm.*” This
rigid schedule does not always align with community
members’schedules and, often, community members
have to invest three days to complete their tasks.?”® School
teachers also rely on the planchon to get to their school to
teach, but due to the strict schedule, often have to end the
school day earlier or before finishing a class to be able to
ensure transport back to their home in a different vereda.’”
Moreover, people sometimes have to pay to stay near the
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port®® if they miss the planchon entirely.””” On Sundays, the
planchon gets very full and people often decide not to use it
because it can be dangerous with all of the added weight.**
Although the community has solicited EPSA to change the
schedule for the planchdn to better suit the community’s
needs, EPSA has failed to make any adjustments.!

Figure 10: Private boat that can be used to cross the reservoir

The only other water-based method of transportation is
to pay for private boats which can be quite costly.*® Some
children use planchones or private boats to get to school,
but because of the inflexible schedule, children frequently
arrive late to school.?®® When the reservoir dries out, some
children cross the riverbed on foot; when the river gets
too full from the Salvajina Dam’s waters, it becomes
impossible to cross and children miss school.** In the
reservoir, many people, including children, have drowned
and it is common for canoes to capsize in the muddy
bottom of the river.*®

Indeed, during extremely dry seasons when the reservoir
water levels are lower, the small boats cannot safely run.?
People are then left to carry out their daily tasks and jobs
by foot on unfinished, rural roads called trochas, which
extend the duration of the journey significantly.**”

Top to bottom: The Inguito River at four different water levels

due to climate changes caused by the Salvajina Dam. The topmost
is high tide, which is when the planchdn can reach Puerto Huevo.
The second is mid-level tide, where the planchdn can only reach

as far as Santa Barbara, where people then take private boats to
Puerto Huevo. The third is low tide, when neither the planchdn nor
private boats can transport people, leaving community members to
walk on rugged roads for up to four hours to reach Barbara.* The
bottommost picture is the River Inguito at lowest tide.3®
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Figure 11: Chiva driving through a dirt road to get to the Cerro Tijeras region

The Chiva is the only bus that goes to the Cerro Tijeras
indigenous community.*” It departs from Suarez and
transports people to different veredas,*" with a final stop
in Altamira.** The Chiva is an old model bus that has
long benches across the width of the bus where people
sit if there is room.*” If there is no room, some people sit
or lay on the top of the Chiva, without any protection.**
The Chiva is open on all sides as it does not have doors
or glass windows.** The Chiva leaves every morning at
3:45 am from Altamira and does not arrive in Suarez
until 6:00 am, from there the Chiva arrives to Santander
at approximately 7:00 am.** The Chiva returns to Suarez
at 2:00 pm and to Altamira between 6:00 and 6:30 pm.*”

The Chiva to Altamira costs $16,000 Colombian pesos and

to Santander $8,000 Colombian pesos.®® Still, the Chivas

can only enter the community through roads constructed

by the community and currently comes only once a day.**
The makeshift roads are not the best to travel on and the
chivas often are overweight.*® The roads are not paved
and are quite narrow and uneven with rocks and holes
throughout.*! These conditions make it so that the Chiva
is constantly rocking and requires it to go slowly on curves
because of the narrowness of the road.*?? In fact, the Chiva
usually must come to a full stop if another car is coming
down the road in order to allow it to pass through.**“I do
not feel safe on the Chiva”said Leonilde Camayo Guetio, a
member of the Cerro Tijeras authority.** There have been
a lot of accidents on the Chiva due to the conditions of the
road and weight of the vehicle.*®
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Figure 12: Mudslide preventing the Chiva from entering the Cerro Tijeras region (April 5, 2018)

Matecarna

La Carmelita

Agua Blanca

Paraiso

Agua Clara-Canelar

Alto’Rico

SENERAGE]

Pureto  LaCascada

Senderito

-

Finlandia & >
La Meseta

Figure 13: map of the region from Google earth4®

Altamira
La Cabana

El:Diviso/Inguito

Fonda Damian
Los/Pinos/¢ Las Palmas?
El Manzano
Cerro Damian ey

o

La'Estrella

.

"

22016/ Google.

Fechas de imagenes: 12/30/2015

Naranjal alto
Naranjal bajo

Bellavista ¢ Comedulce?

Guadualito 4
San Pablo

La/Chorrera
La/Alejandria

Santa Barbara

La Betulia

HENERRF:|

El/Amparo

4 Tt
-

Goog[e earth

2°55'05.17" N 76°45'01.97" O elevacion 1985 m

alt. ojo 20.43 km




Concluding Remarks and
Recommendations

More than four years after the Colombian Constitutional
Court decision that held that the government and EPSA
violated Cerro Tijeras’human rights by constructing the
Salvajina Dam, the community is still actively fighting for
its fundamental rights. Without complete and immediate
implementation of Sentencia T-462A/14, the Nasa people
of Cerro Tijeras will remain without adequate access to
education, health, communication, transportation, and
the resources they need to preserve their culture and
their way of life. This is a fundamental violation of human
rights under international law and Colombia’s own 1991
Constitution. In order to comply with their respective
obligations under domestic and international law, the
Colombian government and EPSA must take a more
active and fast-paced approach toward implementing this
decision.

The Court ordered EPSA to complete, within six months
from notification of the Court’s decision, its process of
consultation with the community. Specifically, the Court
ordered that EPSA must complete the consultation

and drafting of the Environmental Management Plan
and ensure genuine space for the participation of the
indigenous communities to give free and informed
consent about mobility, health, education, and other
cultural preferences. Governmental ministries and the
Ombudsman’s Office are also legally obligated to oversee
and ensure completion of the EMP. Although EPSA and
the government did sign an agreement in September of
2016 with the Cerro Tijeras indigenous community, this
exceeded the court-ordered six-month period by over a
year and is still not fully completed. Moreover, the EMP
is merely the vehicle through which to ensure proper
consultation; it does not represent actual implementation
of better roads and modes of transportation or educational
and health facilities.

Thus, EPSA, as successor to the CVC, should also
implement its promises from the 1986 Agreement, as also
recognized in the 2014 decision, and its 2016 agreement
with the community to address specific education and
health-related issues in Cerro Tijeras. Specifically, as
noted in Part II, the Court ordered that the statewide
departments of the Ministries of Health and National
Education should work with the local Secretariats

of Education and Health of the Government of the
Department of Cauca. These two departments were
ordered to begin to modify the educational facilities in the
communities, in a period not exceeding six months, so that
the facilities have sufficient supplies and have adequate

conditions for classes to be held. Further, they were
ordered to ensure the uninterrupted function of the health
posts in the communities.

EPSA and the Colombian government have also delayed
this six-month period by more than three years. Thus,
these governmental ministries and the corporation must
tulfill the court’s orders as expeditiously as possible.
Fulfillment of the orders would include incorporating the
community’s curricular suggestions into the Environmental
Management Plan, providing more books and supplies,
and constructing school buildings to improve upon the
existing dilapidated structures in Cerro Tijeras and that
also better facilitate the Nasa view of proper education
(i.e. a circular layout in the classroom*” and more land
outside the school building to teach the children about
nature*®). With respect to health, the government ought to
ensure that health posts are open and running consistently.
These posts should be supplied with both the traditional
medicinal plants that the community relies on as well as
occidental equipment and medicine. Most importantly,
the government should ensure that the doctors they

send to the community are either respectful of the
community’s traditional practices or even trained in them
to be able to properly treat each individual Nasa patient.
Additionally, EPSA must continue to build roads and the
marginal highway that the court also ordered them to
construct. EPSA should also ensure that the community
members can travel on these new roads, by providing
more ambulances for emergency health services and
another planchén or mode of fluvial transportation that
would also satisfy the court’s orders and the community’s
fundamental needs. Indeed, mobility is directly linked to
the availability, accessibility, acceptability, and adaptability
of the fundamental rights to health and education.

Currently members of Cerro Tijeras are pursuing
implementation of the Constitutional Court’s decision
through a petition to the Inter American Commission of
Human Rights. Because EPSA does bear responsibility
for addressing these violations of human rights, the
community may also choose to pursue remedies available
to them through corporate responsibility mechanisms.
These potential avenues for progress and implementation
include EU Regulations,*” the United Nations Global
Compact,*? and National Contact Points set up through
the Organisation for Economic Co-operation and
Development (OECD) Guidelines for Multinational
Enterprises.*"

Ultimately, the Colombian government and EPSA are
legally obligated under international law, domestic

law, and the 2014 decision, to remedy the harms that
they caused to the Cerro Tijeras indigenous community
by constructing the Salvajina Dam. The 2014 decision
and this report have detailed the concrete actions these
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parties must take to properly comply with their legal
obligations. Moreover, this report has shown that the Nasa
people preserve a distinct way of life that defines their
human dignity according to their culture. As such, their
human rights are inextricably linked to their culture and
cosmovision. In order to properly comply with their legal
obligations, the government and EPSA should also account
for this cosmovision by respecting it and implementing it
as much as possible in all its interactions with the Cerro
Tijeras indigenous community.
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